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FREEDOM OF PUBLIC DISCUSSION. 


“THE process of continual readjustment between the needs of 

society and the protection of individual rights is nowhere 
more conspicuous than in the history of the law of defamation. If 
we look back to the time when the law defining that offense became 
substantially settled, we find prevailing a conception of such rela- 
tive rights which is in many respects the antithesis of that which pre- 
vails to-day. Yet the law defining the affirmative offense; with its ~ 
rigorous presumptions of falsity, malice, and damage, remains prac- 
tically unchanged. It seems te have been thought that the vast in- 
crease in facility and area of communication, resulting from the use 
of the post, the telephone, the telegraph, and the modern printing 
press, justified the stringent principles of the law which had been for- 
mulated before such methods of communication were dreamed of. 
The development of the law, in accommodation to this vast change 
in the means of communication, has been in the direction of enlarg- 
ing the scope of those principles of immunity, or privilege, some per- 
ception of which was coeval with the beginnings of the law upon 
the subject. Certain fundamental considerations have guided this 
growth. Immunity in defamation implies some freedom in the pub- 
lication of matter which proves to be mistaken or false. It follows, 
necessarily, that persons defamed must suffer without remedy. The 
plainest principles of justice require, therefore, that immunity should 
be granted only within such limits as can be justified upon reasonable 
grounds. In some cases the possible public benefits of free commu- 
nication may be equalled or counterbalanced by public evils. In such 
cases no immunity is granted, since the private injury would involve 
no compensating public benefits, save such as were offset by public 
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evils. On the other hand, there are cases in which the public benefits 
of free communication are so great that immunity must be granted 
‘ however serious may be the individual injury, one overshadowing the 
other to such an extent that only the public interest can be regarded. 
In such cases the immunity is absolute. Within these two extremes 
come the various occasions on which there is a duty or interest which 
justifies some freedom of communication, but only so long as it is 
dirécted toward the accomplishment by the least harmful methods of 
the purpose for which the occasion exists. In such cases the immunity 
_ is qualified, or conditional, and is lost if the occasion be used for ulte- 
rior purposes. In all cases, in short, the existence and extent of the — 
privilege is determined by balancing the needs of society with the 
right of an individual to enjoy a good reputation when he has done 
nothing which ought to injure it. Immunity should always be denied 
when the sacrifice of individual right outweighs the public good to be 
derived from it.! 

In the light of such considerations, what is the nature and extent 
of the freedom which the law permits in the discussion of matters of 
public interest? That some distinction should be made between 
such matters and mere private gossip admits of no doubt; but there 
has been considerable difference of opinion— which, however, 
steadily lessens as we approach our own time — as to what matters 
properly come within this designation. In point of time, among the 
subjects which are now recognized as involving legitimate public 

interest, literary criticism first enjoyed complete liberty. Indeed, 
long after printing became common the view prevailed that an author 
who submitted his work to public judgment had, in this respect, no 
private rights at all. It was considered something outside the prov- 
ince of law, like an affair of honor, to attack an author’s character as 
freely as his book; he enjoyed similar liberty in defending himself, 
and the feud was properly fought out in a literary rather than in a 
judicial arena. Meanwhile, with respect to political affairs, which are 
now regarded as matters of supreme public interest, the situation was 
otherwise. So long as the political pyramid rested upon its apex, in- 
stead of its base, all discussion of principles or persons was prohibited 
under the most severe penalties. In process of time, the dawning 
consciousness of the advantages of freedom of discussion in political 


? Post Publishing Co. v. Hallam, 16 U. S. App. 613; Coleman v. MacLennan, 78 
Kan. 711; Scripps v. Foster, 41 Mich. 742. 
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affairs was accompanied by the realization of a conviction that the 
license of literary criticism should be restrained, and that the personal 
character of an author had claims to legal recognition as well as the 
public interests of the state. The significance of the gradual approxi- 
mation of a uniform rule regulating the discussion of these two sub- 
jects is that freedom of literary criticism, being the first subject of 
public interest upon which the right to comment was formulated upon 
rational grounds, has exercised a marked influence on the gradual 
recognition of similar freedom of discussion in political affairs." 

The interest of private citizens in public affairs requires freedom of 
discussion rather than immunity in the statement of facts.? The truth 
is available at all times to every one. Protection in the communication 
of supposed facts, in all those cases where a duty or interest in dis- 
closure exists, is otherwise provided by the general doctrine of condi- 
tional immunity or privilege. Discussion, as the term implies, is 
comment upon given facts; it is the expression of opinion by way of 
inference or conclusion from established facts. In its broadest aspect 
it is the judgment of acts and things from appearances. As such, its 
legal justification depends, not upon its truth in fact, but upon its 
“fairness” as a deduction from the premises of fact upon which it is 
based. Not only may that which is untrue in fact be fair as com- 
ment,® but the ultimate public service of discussion is that it affords 


a means of combating abuses, or offenses, or insidious corrupting 


1 Bower, Code of the Law of Actionable Defamation, 379; Stephen, Hist. Crim. 
Law of England, ii, 376. The contrast between the points of view from which the sub- 
jects have been regarded may be indicated by the fact that Chief Justice Ellenborough, 
who, in 1808, in Carr v. Hood, 1 Camp. 355, formulated the principles of literary criti- 
cism in terms which are still cited, had, four years before, in Rex v. Cobbett, 29 How. 
St. Tr. 49, expressly followed the dictum of Lord Holt, then a century old, that ‘‘if per- 
sons should not be called to account for possessing the people with an ill opinion of the 
government, no government can subsist, for it is very necessary for all governments 
that the people should have a good opinion of it”; and he told the jury that ‘‘if a pub- 
lication be calculated to alienate the affections of the people by bringing the government 
into disesteem . . . it is a crime.” 

* Burt v. Advertiser Newspaper Co., 154 Mass. 238, per Holmes, C. J. 

3 Speight v. Syme, 21 Vict. L. R. 672. ‘‘Fair comment does not negative defama- 
tion, but establishes a defense to any right of action founded on defamation. To suc- 
ceed upon the plea of justification the defendant must prove not only that the facts were 
truly stated, but also that the innuendo is true. He must justify every injurious impu- 
tation. Upon fair comment, however, if it be established that the facts stated are true, 
the defense of fair comment will succeed even if the imputation or innuendo be not jus- 
tified as true, but be fair and bona fide comment upon a matter of public interest. Walker 
v. Hodgson, [1909] 1 K. B. 239, per Buckley, L. J. 
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influences, which lie hidden by concealment and perjury from judi- 
cial investigation. ‘To prohibit criticism in matters of public interest 
unless the critic could vouch the truth in fact of his comment would 
be incompatible with the principles of popular government. Abuses 
might exist; there might be misconduct on the part of public men; 
there might be extravagance and corruption; yet no person would 
venture to speak. Hence the law protects and encourages the inter- 
change of opinion so vital to the conduct of popular government, 
even though others may believe, and it may subsequently appear, 
that the imputation was in fact mistaken and unjust. 

The overwhelming weight of authority holds that protection ex- 
tends to comment alone. There is some authority, however, for the 
extension of immunity to statements of fact. This view, which, 


1 This view has been consistently maintained in Kansas and South Dakota. Cole- 
man v. MacLennan, 78 Kan. 711; State v. Balch, 31 Kan. 465; Myers v. Longstaff, 
14 S. D. 98; Ross v. Ward, 14 S. D. 240; Boucher v. Clark Publishing Co., 14 S. D. 
72. It appears to be the prevailing rule in Iowa and Maine. Mott v. Dawson, 46 Ia. 
533; Bays v. Hunt, 60 Ia. 251; State v. Haskins, 10g Ia. 656; State v. Keenan, 111 Ia. 
286; Klos v. Zahorik, 113 Ia. 161; Cherry v. Des Moines Leader, 114 Ia. 298 (but see 
Clifton v. Lange, 108 Ia. 472, and the incidental reference to the doctrine in Morse v. . 
Times-Republican Printing Co., 124 Ia. 707); Bearce v. Bass, 88 Me. 521; O’Rourke 
v. Lewiston Daily Sun Publishing Co., 89 Me. 310. See also Marks v. Baker, 28 Minn. 
162. Other isolated cases give a measure of support to this view. Evening Post Co. v. 
Richardson, 113 Ky. 641; Burke v. Mascarich, 81 Cal. 302; Crane v. Walters, 10 Fed. 
619; Palmer v. Concord, 48 N. H. 211; Briggs v. Garrett, 111 Pa. St. 404; Jackson 
v. Pittsburgh Times, 152 Pa. St. 406; Ferber v. Gazette, etc. Assn., 212 Pa. St. 367; 
Express Co. v. Copeland, 64 Tex. 354; Knapp v. Campbell, 14 Tex. Civ. App. 199. 
See also Tawney v. Simonson, 124 N. W. 229 (Minn.). In England, in an early case 
involving a violent denunciation of a Parliamentary candidate, Sir James Mansfield, 
C. J., said: ‘‘If the words be actionable in themselves, it is quite immaterial whether 
they were spoken of him as a candidate or not. It seems to be supposed that the sit- 
uation of a candidate for Parliament is such as to make it lawful for any man to say 
anything of him. To that proposition I cannot assent; nor is it to be collected from 
any of the cases which have been cited. It would be a strange doctrine indeed that, 
when a man stands for the most honorable situation in the country, any person may 
accuse him of any imaginable crime with impunity.” Howard v. Astley, 1 B. & P. 
N. R. 47. In the subsequent cases of Dunscombe v. Daniel, 1 W. W. & H. 101, and 
Pankhurst v. Hamilton, 3 T. L. R. 500, the privileged occasion in such a case was more 
explicitly conceded, but in both cases there was actual malice. But in George v. God- 
dard, 2 F. & F. 689, and Wisdom v. Brown, 1 T. L. R. 412, involving defamatory 
charges made against a candidate in a meeting of rate-payers for the election of parish 
officers, two successive Chief Justices of England held the occasion to be privileged. 
There is high authority in Scotland to the same effect. In Bruce v, Leisk, 19 R. 482, 
in granting immunity to an elector who had falsely charged a candidate in a municipal 
election with having been bankrupt, and having made a disreputable failure, Lord 
President Robertson said: ‘‘I think that when electors are considering, with laudable 
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of course, renders superfluous any distinction between comment and 
statement, has been for the first time thoroughly developed by the 
Supreme Court of Kansas in a recent case involving the defamation 
of a candidate for public office." The argument is this: The estab- 
lished doctrine of ‘privilege protects statements made in the perform- 
ance of a duty or the protection of an interest. It is of the deepest 
interest to the public that they should know facts which go to show 
that a candidate for office is unfit to be chosen. Therefore, every one 
should have the right to give the public the benefit of any information 
he may have affecting the fitness of a candidate. Can it be possible, 
it is asked, that public policy will make privileged an unfounded 
charge of dishonesty or criminality against one seeking private service, 
when made to the private individual with whom service is sought, 
and yet will not extend the same protection to him who in good 
faith informs the public of charges against applicants for public ser- 
vice? Is it not at least as important that the high functions of public 
office should be well discharged as that those in private service should 
be faithful and honest? Or, again, are the moral and social duties 
of great religious, fraternal, or charitable organizations to inform 
their members of the misconduct of a fellow member or officer any 
higher or stronger than that of electors to keep the public adminis- 
tration pure by disclosures respecting the character and conduct of 
candidates for public office? 

The argument for immunity in the statement of facts concerning 
a candidate for an elective office — the only occasion on which the 
claim seems to have any weight — may be put more forcibly without 
going so far afield. In the case of a candidate for an appointive office 
it may well be urged that there is no necessity for a general publica- 
tion, inasmuch as the selection rests with a particular official or au- 
thority, to whom alone publication should be made; and of course 


interest, who shall be elected, they are quite entitled to state to other people, similarly 
concerned, what they know, or believe they know, upon the delicate subjects which are 
then mentioned. That the statements are injurious and invidious is quite true; but 
then, unfortunately, that brings us into the region also of the duty of an elector to give 
due weight to them, and to communicate them to others whom he is legitimately seek- 
ing to influence. I do not think that we should thereby be giving any unlimited license 
to slander during an election. We do not lay it down that anybody is entitled to say 
anything against a candidate. Our decision is merely that the occasion of the speaking 
being what it was, and the thing said what it was, there is no presumption in law that 
there was malice.” 


1 Coleman v. MacLennan, supra. 
27 
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the same reasoning applies with particular force to statements affect- 
ing one who holds an office, in which case charges affecting his fitness 
should be made directly to the official or authority having the power 
of removal. Communications so made to the appointing or removing 
authority are unquestionably privileged. In the case of a candidate 
for an elective office every voter certainly has an interest, if not, in- 
deed, a duty, in common with every other voter. But in this case it is 
an interest or duty which the voters themselves can alone protect or 
discharge. The choice rests directly and exclusively with them, and 
there would seem to be no logical objection to the conclusion that, in 
accordance with established principles, a voter should be protected 
in making a communication to his fellow voters of facts relating to a 
candidate for their suffrage. 

The answer to this argument has reference to the difference in the 
area of defamation. The conditional immunity extended to a state- 
ment of fact to a master concerning a servant, or one applying for 
service, covers a statement to the master only, and the injury, if any, 
done to the servant’s reputation is with the master alone. This is the 
extent of the sacrifice which the rule compels the servant to suffer in 
what was thought to be, when the rule became law, an important 
interest of society. But if the immunity were to apply generally, 
then a person who offers himself as a candidate must submit uncom- 
plainingly to the loss of his reputation, not with a single person, or 
with a particular class of persons, but with the public at large, whenever 
an untrue charge is made.’ It is, however, an established principle of 
the law of defamation that, given the common interest or duty which 
creates the privileged occasion, any publication reasonably necessary 
to protect that interest or to discharge that duty, is privileged; and 
this is the case even though it results in the incidental publication to 
persons having no duty or interest. It would be a radical departure 
from fundamental principles to deny or limit the privilege because of 
the wide area of the interest or duty. Moreover, the cases disclose an 
area of publication in cases of unquestioned privilege coextensive 
with that under discussion. Charges made against an officer. by a 
voter to his fellow voters assembled in a town or parish meeting have 
been held to be privileged.* Why, then, should not a statement made 

1 Burt v. Advertiser Newspaper Co., 154 Mass. 238; Post Publishing Co. v. Hal- 


lam, 16 U. S. App. 613. 2 Boxsius v. Goblet Fréres, [1894] 1 Q. B. 842. 


’ Bradley v. Heath, 12 Pick. (Mass.) 163; Smith v. Higgins, 16 Gray (Mass.) 251; 
Bradford v. Clark, go Me. 298. 
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by a voter in the same meeting convened to elect an officer be gov- 
erned by the same rule?’ 

However, logic is not necessarily law. The whole doctrine of im- 
munity in defamation is based upon public policy, and the only valid 
objection to protecting statements of fact in relation to candidates 
for elective office rests upon such considerations. It is the conviction 
that such a doctrine would do the public service more harm than good. 
The danger that honorable and worthy men may be driven from poli- 
tics and public service by allowing such latitude in attacks upon per- 
sonal character outweighs any benefits that might accrue to the public.’ 
Such license would create a disinclination for public life on the part’ 
of honorable men by making them feel that it was incompatible with 
wholesome self-respect and decent reputation; it would drive men of 
sensibility away from its opportunities in sheer disgust, and leave 
public employment to callous and self-seeking adventurers. It seems 
plain that immunity in fair comment extends the utmost protection 
to free communication in matters of public interest that is compatible 
with a proper regard for personal rights. This at all events is the con- 
census of opinion among English-speaking people. 

The distinction is fundamental, then, between comment upon 
given facts and the direct assertion of facts. And the significance of 
the distinction is plain. If the facts are stated separately, and the 
comment appears as an inference drawn from those facts, any injus- 
tice that the imputation might occasion is practically negatived by 


1 See George v. Goddard and Wisdom v. Brown, supra. 

? Post Publishing Co. v. Hallam, 16 U.S. App. 613; Post Publishing Co. v, Maloney, 
50 Oh. St. 71; Seely v. Blair, Wright (Oh.) 358, 683; Bronson v. Bruce, 59 Mich. 467; 
Dodds v. Henry, 9 Mass. 262; Sweeney v. Baker, 13 W. Va. 158; Campbell v. Spot- 
tiswoode, 3 B. & S. 769; Massie v. Toronto Printing Co., 11 Ont. R. 362; Brown v. 
Elder, 27 New Bruns. R. 465. 

3 In a general way, the majority of the American cases professing to discuss the 
subject of comment or criticism do not, as we shall see, involve any issue of that kind, 
The actual determination was simply that a defamatory statement of fact is not privi- 
leged merely by reason of the public interest of the subject matter. See cases cited in 
note 20n page 432. Ina few cases the decision is confined to this issue. Post Publishing 
' Co. v. Hallam, 16 U. S. App. 613; Seely v. Blair, Wright (Oh.) 358, 683; Eviston v. 
Cramer, 57 Wis. 570; Spiering v. Andrae, 45 Wis. 330; Ullrich v. N. Y. Press Co., 
23 N. Y. Misc. 168. But all these cases, as well as those hereafter cited, which 
turn upon the distinction between comment and statement of fact, including almost 
the whole course of English authority, reject the doctrine that there is any immunity 
in the publication of false statements of fact merely because the subject matter is of 
public interest. 
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reason of the fact that the reader has before him the grounds upon - 
which the unfavorable inference is based. When the facts are truth- 
fully stated, comment thereon, if unjust, will fall harmless, for the 
former furnish a ready antidote for the latter. The reader is then in a 
position to judge whether the critic has not by his unfairness or preju- 
dice libelled himself‘ rather than the object of his animadversion. 
But if a bare statement is made in terms of a fact, or if facts and com- 
ment are so intermingled that it is not clear what purports to be 
inference and what is claimed to be fact, the reader will naturally as- 
sume that the injurious statements are based upon adequate grounds 
known to the writer. In one case, the insufficiency of the facts to sup- 
port the inference will lead fair-minded men to reject it; in the other, 
there is little, if any, room for the supposition that the injurious state- 
ment is other than a direct change of the fact, based upon grounds 
known to the writer, although not disclosed by him.” The distinction 


* This happy expression is used in Popham v. Gilbert, 7 H. & N. 891, and Belk- 
nap v. Ball, 83 Mich. 583. 

* See particularly, Davis v. Shepstone, 11 A. C. 187; Hunt v. Star Newspaper Co., 
[1908] 2 K. B. 309, per Fletcher-Moulton, L. J.; O’Brien v. Salisbury, 54 J. P. 215; 
Jenner v. A’Beckett, L. R. 7 Q. B. 11, per Lush, J.; R. v. Flowers, 44 J. P. 377; R. 
v. Carden, 5 Q. B. D. 1; South Hetton Coal Co. v. News Assn., [1894] 1 Q. B. 133; > 
Christie v. Robertson, ro New South Wales L. R. 161; Douglas v. Stephenson, 29 
Ontario, 616. 

“The distinction has been brought out more clearly in England than it has 
been in our own decisions.” Burt v. Advertiser Newspaper Co., 154 Mass. 238, 
per Holmes, C. J. See, however, Hubbard v. Allyn, 200 Mass. 166; Haynes v. Clinton. 
Printing Co., 169 Mass. 512; Dow v. Long, 190 Mass. 138; Gatt v. Pulsifer, 122 
Mass. 235; Triggs v. Sun Printing & Pub. Assn., 179 N. Y. 144; Howarth v. Barlow, 
113 N. Y. App. Div. 510; McDonald v. Sun Printing & Pub. Assn., 45 N. Y. Misc. 
441; Fry v. Bennett, 3 Bosw. (N. Y.) 200; Hallam v. Post Publishing Co., 55 Fed. 
456; Vance v. Louisville Courier Journal, 95 Ky. 41; Belknap v. Ball, 83 Mich. 583; 
Peoples v. Detroit Post Co., 54 Mich. 457; Pfister v. Milwaukee Free Press Co., 121 
N. W. 938 (Wis.); Sweeney v. Baker, 13 W. Va. 158; Mertens v. Bee Publishing Co., 
5 Neb. (Unofficial) 592; La Compagnie de Publication du Canada Revue v. Mgr. 
Fabre, Que. O. R. 6 S. C. 436. 

It may be admitted, as asserted in Coleman v. MacLennan, 78 Kan. 711, that 
“expressions of opinion and judgment frequently have all the force of statements of 
fact, and pass by insensible gradations into declarations of fact.” But, keeping in 
mind the fundamental principle referred to above, it does not follow that “the dis- 
tinction between comment and statements of fact cannot always be clear to the 
mind.” 

There has been very little legislation on the subject. In Georgia, ‘‘comments upon 
the acts of public men, in their public capacity, and with reference thereto,” and 
in Texas, ‘“‘a reasonable and fair comment or criticism of the official acts of public’ 
officials, and of other matters of public concern published for general information,” 
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and its significance may be illustrated by an actual decision.’ A pub- 
lication advised voters to oppose a representative who was standing 
for reélection, “because in the last legislature he championed meas- 
‘ures opposed to the moral interests of the community.” It appeared 
from the answer that what the writer had in mind when he wrote the 
article was the plaintiff’s support of two legislative measures per- 
mitting sales of liquor on legal holidays and authorizing the removal 
of screens from saloons. 


“The defense was made, first, that the statement was true; and, second, 
that if it cannot be said to be true, the proven acts were subject to criticism, 
and the defendants had the right to express their opinion as to their effect; 
in other words, that the language was privileged. The defendants had a 
right to discuss the fitness of the plaintiff for the office to which he aspired, 
and might lawfully communicate to the electors any facts within their 
knowledge concerning his character or conduct, and express their opinion 
upon them, and their inferences deduced from them, so long as they stated 
as facts only the truth, and as opinions and inferences therefrom only honest 
belief. The fault here, if there be one, is that opinions and inferences are 
not stated as such, but as facts. The defendants sought to justify the 
statement made . . . by proving that he supported the two measures. . . « 
It is evident that the acts proved were sufficient to induce in the minds of 
some the opinion [that the charge was true, and such persons were privi- 
leged to say so]. But admitting that they were privileged to express their 


are declared to be privileged. Georgia Civil Code, sec. 2980, par. 6; Texas Laws of 
tgor, ch. 26, sec. 4. In the penal codes of New York and Minnesota it is provided 
that ‘‘the publication is excused when it is honestly made, in the belief of its truth 
and upon reasonable grounds for this belief, and consists of mere comments upon 
the conduct of a person in respect to public affairs or upon a thing which the proprie- 
tor thereof offers or explains to the public.” New York Penal Code, sec. 244, par. 5; 
Minnesota Penal Code, sec. 6177. The provision of the Pennsylvania Constitution of 
1874, art. 1, sec. 7, declaring that ‘‘no conviction shall be had in any prosecution for 
the publication of papers relating to the official conduct of persons or men in public 
capacity, or to any other matter proper for public investigation or information, where 
the fact that such publication was not maliciously or negligently made, shall be estab- 
lished to the satisfaction of the jury,” relates to criminal proceedings alone. Barr v. 
Moore, 87 Pa. St. 387; Briggs v. Garrett, rrr Pa. St. 404. The Texas Penal Code, 
Art. 630, provides that “‘it is no offense to make true statements of fact, or express 
opinions as to the integrity or other qualifications of a candidate for any office or 
public place or appointment. 

In view of the fact that many of the state constitutional provisions concerning the 
freedom of the press refer only to the expression of ‘“‘sentiments” or “opinions,” the 
distinction between comment and statements of fact may one day involve constitutional 
questions of vital importance. 

1 Eickhoff v. Gilbert, 124 Mich. 353. 
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opinions concerning certain acts, was this what was done? Did they not 
go further and do more? They did not state what measures were supported, 
and their opinions of that particular conduct, but said generally and un- 
qualifiedly, as a fact, that the plaintiff had arrayed himself against the 
moral interests of the community, which, if true, should discredit him with 
any voter who should believe the statement. It appealed alike to all classes, 

. [those who took that view, and those who thought otherwise], and it 
afforded no one an opportunity to judge whether the statement was a proper 
deduction from the facts upon which it was based or not. If one states 
that a candidate is a thief, without qualification, he communicates a fact 
pertaining to his fitness; but it is a slander, if untrue, whether made in 
good faith or not, although, had he stated the exact facts, and expressed the 
opinion that they amounted to stealing, though they did not technically con- 
stitute the offense of larceny, the comment might be privileged. The diffi- 
culty in this case is that the defendants have been permitted to limit their 
statement by proof of their intended meaning, while the writing itself con- 
tained no hint of limitation.” * 


It is to be observed, moreover, that although comment, however 
expressed, is opinion or inference, it may be stated in terms of a fact; 
and as such it is within the immunity of fair comment so long as 
it appears to be a permissible deduction or conclusion from other 
facts truly stated.? 

Comment, criticism, or discussion * upon matters of public inter- 


1 A similar situation was presented, but not so clearly solved, in the well-known 
case of Littlejohn v. Greeley, 13 Abb. Pr. (N. Y.) 41, where the imputation was that 
the plaintiff ‘‘was prominent in the corrupt legislation of last winter,” and the facts upon 
which the imputation was based did not appear in the article but were set-forth in the 
answer. See also Crows Nest Pass Coal Co. v. Bell, 4 Ont. L. R. 660, and Cham- 
pagne v. Beauchamp, 31 L. Can. J. 144. But see Lefroy v. Burnside, 4 L. R. Ir. 
556, where the case was decided on other grounds on demurrer to a plea setting forth 
the facts upon which the inference was based. 

2 Lefroy v. Burnside, 4 L. R. Ir. 556; Hunt v. Star Newspaper Co., [1908] 2 K. B. 
309, per Fletcher-Moulton, L. J.; O’Brien v. Salisbury, 54 J. P. 215; Cooper wv. 
Lawson, 8 A. & E. 746; Speight v. Syme, 21 Vict. L. R. 672. An imputation of motive 
is a statement of fact. Davis v. ie 11 A. C, 187; Hunt v. Star Newspaper 
Co., supra. . 

* Comment is the generic term. Criticism has been most commonly ‘used i in con- 
nection with literary productions, but it has also been incorrectly used in this coun- 
try for derogatory statements of fact. Since comment, in the law of defamation, 
implies derogatory comment, this term conveys the meaning attaching to criticism in 
ordinary parlance, and avoids the limitation and error resulting from the latter desig- 
nation. Discussion is a term broad enough to include all the elements of comment — 
if, indeed, it is not subject to misconception as including both fact and comment, and 
thus including too much, 
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est being, therefore, an expression of opinion or judgment, and so in- 
capable of definite proof, he who expresses it is not required by law 
to justify it as true, but is free to express it even though others dis- 
sent, provided his own expression is “fair,” as the English cases 
invariably describe it. The constituent elements of the immunity are 
few and simple. In the first place, in order to give room for the plea ~ 
of fair comment the facts commented upon must be truly stated.’ 
This is little more than a restatement of the distinction upon which 
the immunity is based; the very statement of the doctrine assumes 
that the facts commented upon must be ascertained. 


“The error which is usually committed by those who bring themselves 
within the law of libel when commenting on conduct is in thinking that 
they are commenting when in point of fact they are misdescribing. Real 
comment is merely the expression of opinion. Misdescription is matter of 
fact. If the misdescription is such an unfaithful representation of a per- 
son’s conduct as to induce people to think that he had done something dis- 
honorable, disgraceful, or contemptible, it is clearly libelous. To state 
accurately what a man has done, and then to say that in your opinion such 
conduct is disgraceful or dishonorable, is comment which may do no harm, 


1 In the following cases there was an absence or failure of proof of the facts upon 
which the comment purported to be based, and the plea of fair comment was therefore 
denied: Thomas v. Bradbury, Agnew & Co., [1906] 2 K. B. 627; Joynt v. Cycle Trade 
Publishing Co., [1904] 2 K. B. 292; South Hetton Coal Co. v. North Eastern News 
Assn., [1894] 1 Q. B. 133; Merivale v. Carson, 20 Q. B. D. 275; Davis v. Shepstone, 
11 A. C. 187; R. v. Flowers, 44 J. P. 377; R.v. Carden, 5 Q. B. D.1; Purcell v. Sow- 
ler, 2 C. P. D. 215; Risk Allah Bey v. Whitehurst, 18 L. T. 615; Harle v. Catherall, 
14 L. T. 801; Hibbins v. Lee, 4 F. & F. 243; Morrison v. Belcher, 3 F. & F. 614; 
Campbell v. Spottiswoode, 3 B. & S. 769; Popham v. Pickburn, 7 H. & N. 891; Gath- 
ercole v. Miall, 15 M. & W. 319; Cooper v. Lawson, 8 A. & E. 746; Stuart v. Lovell, — 
2 Stark. 93; Tabart v. Tipper, 1 Camp. 350;. Hubbard v. Allyn, 200 Mass. 166; Burt 
v. Advertiser Newspaper Co., 154 Mass. 238; Haynes v. Clinton Printing Co., 169 
Mass. 512; Hay v. Reid, 85 Mich. 296; Belknap v. Ball, 83 Mich. 583; Foster v. 
Scripps, 39 Mich. 376; Scripps v. Foster, 41 Mich. 742; Martin v. Paine, 69 Minn. 
482; Cooper v. Stone, 24 Wend. (N. Y.) 434; Fry v. Bennett, 3 Bosw. (N. Y.) 200, 
5 Sandf. (N. Y.) 54; Bee Publishing Co. v. Shields, 68 Neb. 750; Farley v. McBride, 
103 N. W. 1036 (Neb.). See also the statement in Vance v. Louisville Courier Jour- 
nal, 95 Ky. 41, and Howarth v. Barlow, 113 N. Y. App. Div. 510; Lefroy v. Burn- 
side, 4 L. R. Ir. 556; Christie v. Robertson, 10 New South Wales L. R. 157; Browne 
v. M’Kinley, 12 Vict. L. R. 36, 240; Stewart v. McKinley, 11 Vict. L. R. 802 
(where the proof was supplied by the plaintiff); Williams v. Spowers, 8 Vict. L. R. 
(L.) 82; Broadbent v. Small, 2 Vict. L. R. (L.) 121. Smiley v. McDougall, 1o Up. 
Can. Q. B. 113. The point is fully discussed in Hunt v. Star Newspaper Co., [1908] 
2 K. B. 309; Walker v. Hodgson, [1909] 1 K. B. 239, and Digby v. Fiuancial iti 
[1907] 1 K. B. 502. 
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as every one can judge for himself whether the opinion expressed is well 
founded or not. Misdescription of conduct, on the other hand, only leads 
to the one conclusion detrimental to the person whose conduct is misde- 
scribed, and leaves the reader no opportunity for judging himself for the 
character of the conduct condemned, nothing but a false picture being 


presented for judgment.” * 


If it were permissible to invent facts, and then to comment on the 
facts so invented in what would be a fair manner on the supposition 
that the facts were true, any discussion of a matter of public interest 
might, through fanciful suggestions of all sorts of imaginary miscon- 
duct by way of pretended illustration, be made the vehicle of the 
most defamatory allegations without the slightest foundation.? But 
the law does not permit the absurdity of thus allowing a person to be 
libelled, and then commented upon.’ If the facts upon which the com- 
ment purports to be made are not proved or admitted to be true, the 
foundation of the plea of fair comment fails.‘ 

In the next place, the comment must be susceptible of being an 
inference or deduction from facts truly stated. That is to say, it 
must not introduce new and independent defamatory matter, or draw 
inferences or conclusions wholly irrelevant, or out of all proportion, 
to the given facts which supply the basis of the comment. And, 
above all, it must not attack the character or motives of the author of 
the thing criticized, whether that thing be public conduct or published 
work, except in so far as such private character or personal motives 
have of necessity, or by the act of the author, become part of the 
subject of public interest commented upon; it must not reflect upon 
him otherwise than as the author of, or the person responsible for, 
or concerned in, or connected with the particular conduct, work, or 
thing which constitutes the subject of the comment.’ Next to mis- 


1 Christie v. Robertson, 1o New South Wales L. R. 157. 

? Lefroy v. Burnside, 4 L. R. Ir. 556; Broadbent v. Small, 2 Vict. L. R. (L.) 121. 

® R. v. Carden, 5 Q. B. D. 1, per Cockburn, C. J. 

* In O’Brien v. Salisbury, 54 J. P. 215, it is said that comment may be “‘a deduc- 
tion or conclusion come to by the speaker from other facts stated or referred to by him, 
or in the common knowledge of the person speaking and those to whom the words are 
addressed. For futher particulars concerning the justification of the facts upon which 
the comment is based see Speight v. Syme, 21 Vict. L. R. 672. ‘‘When one person 
alleges and another comments this reason does not apply, especially when the allega- 
tion, as distinct from the comment, is made in a privileged document.” Mangena 
v. Wright, 100 L. T. g60. 

* Bower, 117. “It is not because a public writer fancies that the conduct of a public. 
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statement of facts, personal imputation is the principal cause of dan- 
ger and disaster to criticism, and, as we shall see, it is the source of 
much of the confusion which exists in the statement of the law.. 

If comment conforms to the foregoing requirements the critic 
brings himself prim@ facie within the immunity. But the occasion 
exists for a well-defined public purpose, and if the plaintiff can prove 
that the defendant, although primé facie within the immunity, was 
nevertheless using the occasion for some ulterior and improper pur- 
pose, he thereby displaces the immunity, and the defendant is liable, 
just as he would have been if he had never brought himself within 
the right.’ Having regard to the reasons for which the occasion exists, 
the most obvious proof for this purpose would be circumstances 
tending to show that the opinion expressed in the comment was not the 
defendant’s genuine opinion ;? or that he had no opinion at all on the 


man is open to suspicion of dishonesty, he is therefore justified in assailing his character 
as dishonest.” Campbell v. Spottiswoode, 3 B. & S. 769, per Cockburn, C. J. In Lefroy 
v. Burnside, 4 L. R. Ir. 556, it was held on demurrer that the fact that a man had 
the means of committing a crime, and the crime being in fact committed, would not 
warrant the inference that he who had the means was the criminal. The same point 
is involved in cases which hold that it is not fair comment to assume that a person 


accused of crime is guilty. Haynes v. Clinton Printing Co., 169 Mass. 512; Com- . 


mercial Publishing Co. v. Smith, 149 Fed. 704. The following cases illustrate the 
general rule from various points of view: Joynt v. Cycle Trade Pub. Co., [1904] 
2 K. B. 292; Hunt v. Star Newspaper Co., [1908] 2 K. B. 309; Dakhyl v. Labouchere, 
[1908] 2 K. B. 325, n.; R. v. Calthorpe, 27 J. P. 581; Cooper v. Lawson, 8 A. & E. 
746; Speight v. Syme, 21 Vict. L. R. 672; Browne v. M’Kinley, 12 Vict. L. R. 36, 240; 
Broadbent v. Small, 2 Vict. L. R. (L.) 121; Christie v. Robertson, 1o New South 
Wales L. R. 161; Reade v. Sweetzer, 6 Abb. Pr. N. s. (N. Y.) 79, n.; Edsall v. Brooks, 
“17 Abb. Pr. 21; Farley v. McBride, 74 Neb. 49; Wilcox v. Moore, — 49; Scripps 
v. Foster, 41 Mich. 742; Neeb v. Hope, 111 Pa. 145. 

1 That the prima facie protection accorded to fair comment, is, as in the analogous 
case of fair reports (Stevens v. Sampson, 5 Ex. D. 53), liable to be displaced by malice, 
is settled by the judgment of the Court of Appeal in Thomas v. Bradbury, Agnew, & 
Co., [1906] 2 K. B. 627. Comment is therefore as much a species of conditional im- 
munity as any of the communications usually described as q ualifiedly privileged. “‘ If 
the analysis be strictly carried out it will be found that the two rights, whatever name 
they are called by, are governed by the same rules.” The contrary view involves the 
assertion that comment is absolute and wholly outside the ordinary law of libel. Thomas 
v. Bradbury, supra; Henwood v. Harrison, L. R. 7 C. P. 606, per Willes, J.; Mc- 

Quire v. Western Morning News, [1903] 2 K. B. 100. For statements of that view see 
- Campbell v. Spottiswoode, 3 B. & S. 769, per Blackburn and Crompton, JJ.; Meri- 
vale v. Carson, 20 Q. B. D. 275. 

? According to the well-established rule with respect to privileged publications 
there is no immunity in the publication of statements not believed to be true, or known 
to be false; so in the case of fair comment the absence of any genuine belief in the jus- 
tice of the comment is conclusive proof of malice, for no one can have a proper motive 
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-subject of the comment, or otherwise published it without any belief 

that it was just, and in reckless indifference as to whether it was 
just or unjust.’ If, however, such honest belief in the justice of the 
comment existed in fact, it is wholly immaterial whether, in an intel- 
lectual sense, it was sound or unsound, convincing or irrational,” 
unless it can be proved by independent evidence that such belief, 
though genuinely entertained, was itself created by malice.* 

It is obvious, therefore, that the term “fair,”’ as used in the English 
cases, merely excludes those elements which ‘prevent the comment 
from falling within, or take it out of, the immunity arising from the 
occasion.‘ But in so far as facts are assumed as the basis of the criti- 
cism, or untrue allegations of fact are introduced in the course of it, 
or personal imputations are made not arising out of it, the pretended 
criticism is not criticism at all. It is not a question of its title to the 
epithet “fair,” or to any other epithet; it does not answer to the de- 
scription of comment, and is defamation pure and simple. Where, on 
the other hand, it is proved by the plaintiff that the comment, though 
on the face of it answering to the description, was nevertheless the ex- 


for making comments which he does not believe to be warranted. See Thomas v. 
Bradbury, supra. The malice which actuates comment need not necessarily be directed 
against the plaintiff. Stuart v. McKinley, 11 Vict. L. R. 802. . 

1 Morrison v. Belcher, 3 F. & F. 614; Hedley v. Barlow, 4 F. & F. 224; Risk 
Allah Bey v. Whitehurst, 18 L. T. 615. 

2 “Belief is none the less belief because it is unreasonable. The immunity which 
the law confers in the first instance on certain kinds of publication in certain circum- 
stances is not displayed by proof of the defendant’s folly or stupidity, but only by proof 
of his bad faith. Unless the protection extends to the blunderer as well as to the sen- 
sible person, it is no protection at all. The law is the same in the analogous class of 
actions known as deceit, where to prove that the defendant made the incriminated 
statement on insufficient grounds is no proof of fraud, and in actions for malicious 
prosecution, where the absence of reasonable and probable cause is a distinct element 
from, and not the same thing in other words as, malice. But, just as in actions of de- 
ceit the unreasonableness of the belief, if it existed, may be so glaring that a jury is jus- 
tified in inferring that the alleged belief could never in fact have existed, and, as in 
actions for malicious prosecution, the irrationality and carelessness of the charge, if 
made in good faith, may be of such an extraordinary nature as to justify a jury in in- 
ferring that the good faith could never have existed; so, in actions of defamation, 
the jury are warranted in imputing a certain minimum of intelligence to the defendant, — 
and are at liberty to reject the contention that he believed what he professed to believe 
from sheer irrationality, and adopt the other hypothesis that he did not believe it at all.” 
Bower, 165 (f); Clark v. Molyneux, 3 Q. B. D. 237; McQuire v. Western Morning 
News, [1903] 2 K. B. 100. 

8 Wason v. Walter, L. R. 4 Q. B. 73. 

* McQuire v. Western Morning News, [1903] 2 K. B. 100, 
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pression of an opinion which the critic did not in fact entertain or was 
otherwise actuated by malice, it is sufficient to say that the protection 
is lost; there is no occasion to speak of fairness or unfairness. Every- 
thing that is involved in the rule prescribing fairness, would equally 
be contained in any rule which, omitting the term altogether, simply 
prescribed that the publication of any defamatory matter which is 
wholly and solely comment on the public conduct or published work 
of another is the subject of an immunity defeasible only on proof of 
malice. It is clear that what is meant by “fairness” is neither more 
nor less than the absence of malice,* and the burden being on the plain- 
tiff to allege and prove the existence of malice, as well as the fact that 
it prompted the comment, and not on the defendant to allege and prove 
its absence, or to negative any suggestion that his comment was actu- 
ated thereby, the use of a positive word in connection with comment 
is seen to be not only unnecessary, but most deceptive, inasmuch as it 
imports the necessary presence of an affirmative quality asthe condition 
of immunity, whereas it is the existence and influence of its opposite 
which is the necessary condition of that immunity being displaced.” 
On a plea of fair comment the burden is on the defendant to prove 
all the facts necessary to bring the case within the foregoing require- 
ments. He must satisfy the court that the subject of the comment is 
a matter of public importance, and must establish that the matter, on 
its face, is comment, unadulterated with any of those alien elements . 


which are sufficient to prevent its coming within the province of fair 
comment.’ If the plaintiff desires to show that the primé facie im- 
munity, innocent as it appears to be on the surface, was in fact actuated 
by malice, the burden is on him to prove this.‘ ‘Whether the subject 
is one of public interest,® and whether there is any evidence of the de- 
famatory matter constituting or not constituting fair comment,° are 


? “The word ‘fair’ is used with reference to malice.” Hedley v. Barlow, 4 F. & F. 
224, per Cockburn, C. J. 

? Bower, 119, 388-390. Mr. Bower’s discussions of the terminology of the law of 
defamation are of the highest value. 

% Walker v. Hodgson, [1909] 1 K. B. 239, per Vaughan-Williams, L. J. 

* McQuire v. Western Morning News, [1903] 2 K. B. 100. 

® Dakhyl v. Labouchere, [1908] 2 K. B. 325, n. 

_ © Dakhyl v. Labouchere, [1908] 2 K. B. 325, n., per Lord Atkinson; Henwood v. 
Harrison, L. R. 7 C. P. 606, per Willes, J.; South Hetton Coal Co. v. N. E. News 
Assn., [1894] 1 Q. B. 133, per Lopes, L. J.; McQuire v. Western Morning News, 
[1903] 2 K. B. 100; O’Brien v. Salisbury, 54 J. P. 215; Cooper v. Lawson, 8 A. & E. 
746; McBee v, Fulton, 47 Md. 403. 
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questions of law.’ All other issues in relation to a plea of fair com- 
ment are questions of fact.’ 


? There are, therefore, two distinct checks upon the action of a jury in the case of 
fair comment. They are not at liberty to find for the plaintiff because, they think that 
the matter was not of public interest, nor are they at liberty to find for the plaintiff on 
the ground that the comment is unfair unless the court is first satisfied that there is suffi- 
cient evidence of unfairness to justify such a finding. 

* If the principles upon which the doctrine of fair comment rests are of general 
application, it is plain that the question to be decided is, not whether the inference 
seems sound to the jury, but whether it could honestly seem so to the defendant. But 
there has been a marked tendency on the part of judges to avoid the purely negative 
* aspect of the term “fair,” and to make a distinction in kind, rather than in degree, 

between literary criticism and comment on public acts. In the case of literary criticism 
it has been made plain that juries have no right to substitute their own opinion for 
that of the critic. McQuire v. Western Morning News, [1903] 2 K. B. 100; Meri- 
vale v. Carson, 20 Q. B. D. 275. With respect to personal imputations, the modern 
cases quite generally rely upon the statement made by Cockburn, C. J., in Campbell 
v. Spottiswoode, 3 B. & S. 769; “‘I think the fair position in which the law may be 
settled is this: that where the public conduct of a public man is open to animadversion, 
and the writer who is commenting upon it makes imputations on his motives which arise 
fairly and legitimately out of his conduct, so that a jury shall say that the criticism was 
not only honest, but also well founded, an action is not maintainable.” This distin- 
guished judge explained and amplified this statement in several succeeding cases. R. 
v. Calthorpe, 27 J. P. 58z; Morrison v. Belcher, 3 F. & F. 614; Hedley v. Barlow, 
4 F.& F. 224; Woodgate v. Rideout, 4 F. & F. 202; Hunter v. Sharp, 4 F. & F. 983; 
Risk Allah Bey v. Whitehurst, 18 L. T. 615, and Wason v. Walter, L. R. 4 Q. B. 93. 
But only in Morrison v. Belcher did he state the doctrine in unequivocal terms: ‘‘The 
law laid down by the court . . . in Campbell v. Spottiswoode . . . was this: It was 
not because a public writer might not be able to prove to the letter all he had stated 
that, therefore, he was liable; but the jury must be of opinion that his observations and 
inferences were fair and legitimate under the circumstances; or [rather?] that they 
were not so unfair as to be reckless, and thus, in law, malicious.” The confusion ap- 
pears in the recent case of Hunt v. Star Newspaper Co., [1908] 2 K. B. 309, where 
the Court of Appeal reversed a judgment because the trial judge had charged the jury 
in a manner which seemed to imply that that could not be fair comment which im- 
puted improper conduct. The three judges constituting the court expressed the rule 
in different ways. According to Cozens-Hardy, M. R., the question was whether the, 
comment ‘‘ was fair and such as might, in the opinion of the jury, be reasonably made.” 
As stated by Buckley, L. J., it was whether the comment “‘was in their opinion beyond 
that which a fair man, however extreme might be his views in the matter, might make 
honestly and without malice, and which was not without foundation. . . . Whether 
the criticism be upon a literary production or the conduct of a public man, it is for the 
jury, I think, to find whether the imputation based upon facts truly stated does not 
honestly represent the opinion of the person who gives expression to it, and was not 
without foundation.” Fletcher-Moulton, L. J., ‘‘thoroughly disagreed” with the” ar- 
gument “‘based mainly upon an application of the language of the judgment in Meri- 
vale v. Carson to the case of the imputation of corrupt or disgraceful motives to an 
individual, and the contention . . . that if, in his comment on facts, a writer attributed 
such motives to an individual, such comment was covered by a plea of fair comment 
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The foregoing states the force and effect of English law according 
to modern authority. At the same time, it must be admitted that it 
is not in entire accord with earlier cases, nor are the modern authori- 
ties in entire agreement; and it would be idle to say that the subject 
is free from difficulty. The divergence -of opinion and the difficulty 
occur at the point where certainty is most needed — where imputations _ 
of motive are made. So far as the imputation of motives is concerned, 
it is obvious that the early cases of literary criticism furnished a mis- 
leading precedent. In the field of literary and artistic criticism, 
where the expression of thought and imagination, and not the mani- 
festation of will and character in action, is the subject of public in- 

terest, and where, therefore, there is hardly ever any necessity for 
dealing with personality at all, it is of course much easier to draw 
the line of demarcation between what is and what is not “fair.” 
Although in the early history of literature it was customary to dis- 
cuss the personality of authors as freely as their books, it is now rec- 
ognized that such a course can rarely be necessary or permissible. As 
regards acts and conduct, on the other hand, criticism is often neces- 
‘sarily personal. It is quite possible, in most cases, that the critic 
should only criticize the person indirectly in connection with the thing, 
and that whilst possibly denouncing the tendency, effect, or policy 
of a course of conduct, he should leave the motives and intention and 


character of the individual severely alone.’ But on some occasions it 
must be recognized that the individual has submitted the latter to 


unless the views it expressed could not be held by any fair man, however prejudiced 
he might be, and however exaggerated and obstinate his views. . . . The law laid 
down by the decision in that case has . . . nothing to do with personal libels, such 
as the imputation of disgraceful motives to an individual. . . . Comment must not con- © 
vey imputations of an evil sort except so far as the facts truly stated warrant the im- 
putation. . . . In other words, a libelous imputation is not warranted by the fact 
unless the jury hold that it is a conclusion which ought to be drawn from those facts. 
Any other interpretation would amount to saying that, where facts were only sufficient 
to raise a suspicion of criminal or disgraceful motive, a writer might allege such motive 
as a fact and protect himself under the plea of fair comment. No such latitude is 
allowed by English law. To allege a criminal intention or a disgraceful motive as 
actuating an individual is to make an allegation of fact which must be supported by 
adequate evidence.” Compare, also, Joynt v. Cycle Trade Publishing Co., [1904] 
2K. B. 292, with Walker v. Hodgson, [1909] 1 K. B. 239. 

? For illustrations of the border line between impersonal and personal criticism, 
oct Paris v. Levy, 9 C. B. N. s. 342; Turnbull v. Bird, 2 F. & F. 508; O’Brien v. 
Salisbury, 54 J. P. 215; Campbell v. Spottiswoode, 3 F. & F. 421; Reade-v. Sweetzer, 
6 Abb. Pr. N. s. 79, n.; Boal v. Scottish Catholic Printing Co. (1907), Scotch Ct. 
Sess. Cas. 1120. See Bower, App. XII, sec. 5. 
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public discussion. A candidate for an office of public trust, for in- 
stance, necessarily puts his personal character in issue so far as it 
pertains to his qualifications for the office he seeks. While this view 
has not met with universal acceptance, it seems clear that the funda- 
mental error of any other doctrine consists in the assumption that the 
private character of a public officer is something aside from, and not 
entering into or influencing, his public conduct; that a thoroughly 
dishonest person may be a just administrator, and that a judge who 
is corrupt and debauched in other relations of life may still be pure 
and upright in his judgments; in other words, that an evil tree is as 
likely as any other to bring forth good fruit. 


“Any such assumption is false to human nature, and contrary to general 
experience; and whatever the law may say, the general public will still 
assume that a corrupt life will influence public conduct, and that a man who 
deals dishonestly with his fellows as individuals will not hesitate to defraud 
them in their aggregate and corporate capacity, if the opportunity shall be 
given him. They are therefore interested in knowing what is the charac- 
ter of their public servants, and what sort of persons are offering themselves 
for their suffrages. And if this be so, it would seem that there should be 
some privilege of comment; that that privilege could only be limited by good 
faith and just intention; and that of these it was the province of the jury to 
judge, in view of the nature of the charges made, and the reasons which ex- 
isted for making them.” * 


In early English cases involving literary criticism it was asserted 
in broad terms that no personal imputation was permissible, and 
this precedent was occasionally followed in similar terms in cases of 
. comment on public acts and conduct. But the foundation of the 
modern law on this, as on so many other details of the general sub- 


1 Cooley, Const. Lim. 440. See also Bruce v. Leisk, 19 R. 482 (Sc.), where, in 
protecting an elector who had falsely charged a candidate in a municipal election with 
having been bankrupt, and that it was a dishonest and disreputable failure, and that 
the pursuer was in consequence an unsuitable person to represent the electors, Lord 
President Robertson said: ‘‘It may well be said that a man who has been bankrupt. 
once may become bankrupt again; at all events, that if a person who has not been bank- 
rupt were standing, he was more eligible than a person who had been. It may be said, 
also, that the facts indicate a want of success in business not encouraging to electors 
asked to entrust a man with their business; and when we come to the most invidious 
part of the statement — that it was a dishonest and disreputable failure — that would 
seem to be highly relevant to the question whether, the office vacant being an office of 
trust and high public responsibility, the choice of the electors would fitly fall upon a 
person who had gone through these vicissitudes.” 
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ject, is to be found in the decisions of Chief Justice Cockburn, from 
1862. It had been held as late as 1840, by the Court of Exchequer,’ 
that though some words which are clearly libelous of a private person 
may not amount to a libel when written of a person in a public capacity, 
still, any imputation of unjust or corrupt motives is equally libelous 
in either case. Six years later the same court perceived a distinction 
between comments on a man’s public and his private conduct, but 
confessed that it could “hardly tell what the limits of it are.”? In 
his first judicial utterance on the subject, however, Chief Justice 
Cockburn stated the true doctrine in unimpeachable terms. 


“He differed from the learned counsel for the plaintiff when it was con- 
tended that under no circumstances could private conduct form a proper 
subject of observation for a public writer. Mr. Seymour did not occupy 
the position of a private individual, nor was it as a private individual that his 
_ conduct was made the matter of inquiry. . . . Under these circumstances 
it was impossible to say that he was not a public man, and that his conduct, 
if it had reference to his fitness to be a public man and to occupy a public 
position, was not a fair subject of debate. Mr. Seymour held a position in 
which integrity, honesty, and honor were essential, and if in his private 
conduct he showed himself destitute and devoid of those essential qualities, 
surely it could not be said that it was not a fair matter for public animad- 
version, so long as the writer kept within the bounds of truth and the limits 
of just criticism.” * 


Whatever uncertainty may characterize some of the intervening 
cases, it is now established by recent English cases that “a personal 
attack may form part of a fair comment upon given facts truly stated 
if it be warranted by those facts; in other words, if it be a reasonable 
inference from those facts. Whether the personal attack in any 
given case can reasonably be inferred from the stated facts upon 
which it purports to be a comment is a matter of law for the deter- 
mination of the judge before whom the case is tried; but if he should 


1 Parmiter v. Coupland, 6 M. & W. 105, per Parke, B. 

? Gathercole v, Miall, 15 M. & W. 319, per Alderson, B. 

* Seymour v. Butterworth, 3 F. & F. 614. In Campbell v. Spottiswoode, 3 B. & 
S. 769, the same judge stated the law to be that ‘“‘where the public conduct of a public 
man is open to animadversion, and the writer who is commenting upon it makes im- 
putations on his motives which arise fairly and legitimately out of his conduct, so that 
a jury shall say that the criticism was not only honest, but also well founded, an action 
is not maintainable.” And in Wason v. Walter, L. R. 4 Q. B. 93, he referred to the 
fact that “‘the full liberty of public writers to comment on the conduct and motives of 
public men has only in very recent times been recognized.” 
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rule that this inference is capable of being reasonably drawn, it is 
for the jury to determine whether in that particular case it ought 
to be drawn.” * 

In this country the weight of judicial dicta is undeniable contrary 
to the English view. In the majority of the cases commonly cited in 
this connection no distinction between comment and statement of 
_ fact is made or involved in the actual determination. They are, al- 
most without exception, cases involving direct statement as distin- 
guished from comment; or, if involving any comment at all, no 
- basis for the comment was proved, and privilege was claimed simply 
by virtue of the occasion being a matter of public interest. These 
cases are not, therefore, in opposition to the English rule, for they 
were not cases of comment properly so called, and privilege would 
have been equally denied under that rule. They are simply authority 
for the rule that a direct statement of fact is not privileged by reason 
of the publicity of the occasion.’ The difficulty is that these decisions — 
have generally gone beyond the actual issue, and, often using the term © 
“‘ criticism ” as synonymous with derogatory statements of fact, have 
expressed the dictum that criticism is privileged, or not actionable, so 
long as it does not attack the private character of the person criticized, 
or impute evil motives. In other words, while the actual decision is 
generally unimpeachable, the foundation is delusive, 7. e., a distinc- 


tion between different kinds of imputation, whereas the true distinc- 


1 Dakhyl v. Labouchere, [1908] 2 K. B. 325, n., per Lord Atkinson; Hunt v. 
Star Newspaper Co., [1908] 2 K. B. 309; Joynt v. Cycle Trade Publishing Co., 
[1904] 2 K. B. 292; Walker v. Hodgson, [1909] 1 K. B. 239; Odger v. Mortimer, 
28 L. T. 472; Hunter v. Sharp, 4 F. & F. 983; De Mestre v. Syme, 9 Vict. L. R. 
(L.) 10. 

2 In addition to the cases cited in note 1, on page 433, see Murray v. Galbraith, 109 
S. W. rorz (Ark.); Martin v. Paine, 69 Minn, 482; Austin v, Hyndman, 119 Mich. 
615; Owen v. Dewey, 107 Mich. 67; Hay v. Reid, 85 Mich. 296; Belknap v. Ball, 
83 Mich. 583; McAllister v. Free Press Co., 76 Mich. 338; Wheaton v. Beecher, 66 
Mich. 307; Baurreseau v. Evening Journal Co., 63 Mich. 425; Bronson v. Bruce, 59 
Mich. 467; Peoples v. Detroit Post, 54 Mich. 457; Scripps v. Foster, 41 Mich. 742; 
Foster v. Scripps, 39 Mich. 376; Farley v. McBride, 74 Neb. 49; Bee Pub. Co. v. 
Shields, 68 Neb. 750; Mattice v. Wilcox, 147 N. Y. 624; Hamilton v. Eno, 81 N. Y. 
116; Fry v. Bennett, 3 Bosw. 200, 5 Sandf. 54; Cooper v. Stone, 24 Wend. 434; 
Lewis v. Few, 5 Johns. 1; Littlejohn v. Greeley, 13 Abb. Pr. 41; San Antonio Light 
Pub. Co. v. Lewy, 113 S. W. 574 (Tex.); Post Publishing Co. v. Hallam, 16 
U.S. App. 613; Eviston v. Cramer, 57 Wis. 570; Spiering v. Andrae, 45 Wis. 330; 
Wofford v. Meeks, 129 Ala. 349. See also Munro v. Quigley, 30 Nov. Sco. R. 360. 

8 And some of them stop there. See Post Publishing Co. v. Hallam, 16 U. S. App. 
613, and other cases cited in note 3 on page 419. 
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tion is between comment and statement of fact. While this doctrine 
recognizes some latitude in the discussion of matters of public interest, 
its practical futility is shown by the conflicting and sometimes fanciful 
ideas of the sort of imputations which are held to fall within it.2 But 


1 The leading cases are Dauphiny v. Buhne, 96 Pac. 880 (Cal.); Star Pub- 
lishing Co. v. Donahoe, 58 Atl. 513 (Del.); Jones v. Townsend, 21 Fla. 431; 
Negley v. Farrow, 60 Md. 158; Hamilton v. Eno, 81 N. Y. 116; Upton v. Hume, 24 
Ore. 420; Banner Pub. Co. v. State, 16 Lea (Tenn.) 176; Smith v. Tribune Co., 
4 Biss. (U. S.) 477; Russell v. Washington Post, 31 App. D. C. 277; Sweeney v. Baker, 
13 W. Va. 158. This view is also taken in Tanner v. Embree, 99 Pac. 547 (Cal.); 
Jarman v. Rea, 137 Cal. 339; People v. Fuller, 238 Ill. 116; Rearick v. Wilcox, 
81 Ill. 77; Luzenberg v. O’Malley, 116 La. 699; Fitzpatrick v. Daily Star Pub. Co., 
48 La. 1116; Bearce v. Bass, 88 Me. 521; Wheaton v. Beecher, 66 Mich. 307; Bron- 
son v. Bruce, 59 Mich. 467; Smith v. Burrus, 106 Mo. 94; Post Publishing Co. v. 
Maloney, 50 Oh. St. 71; Todd v. Publishing Co., 29 Oh. Cir. Ct. Rep. 155; Mayrant 
v. Richardson, 1 Nott & McCord (S. C.) 347; Brewer v. Weakley, 2 Overton (Tenn.) 
176; Forke v. Homann, 14 Tex. Civ. App. 670; McDonald v, Woodruff, 2 Dillon 
(U. S.) 244. Many of the Pennsylvania cases seem to take practically the same view. 
Wallace v. Jameson, 179 Pa. 98; Wood v. Boyle, 177 Pa. 620; Conroy v. Pittsburgh 
Times, 139 Pa. 334; Neeb v. Hope, 111 Pa. 145; Barr v. Moore, 87 Pa. 387; Pittock 
v. O'Neill, 63 Pa. 253. See also Edwards v. San José, etc. Co., 99 Cal. 431; Clifton v. 
Lange, 108 Ia. 472; Cotulla v. Kerr, 74 Tex. 89; Byrne v. Funk, 38 Wash. 506; 
Com. v. Wardwell, 136 Mass. 164; Lent v. Underhill, 54 N. Y. App. Div. 609; 
Benton v. State, 59 N. J. L. 551. 

2 In Negley v. Farrow, 60 Md. 158, it is asserted that ‘there is a broad distinction 
between fair and legitimate discussion in regard to the conduct of a public man, and 
the imputation of corrupt motives by which that conduct may be supposed to be 
governed.” In Sweeney v. Baker, 13 W. Va. 158, the distinction is said to be between 
the acts and conduct of a candidate for office and his moral character. The usual 
distinction is between public acts and private character, and a favorite quotation is a 
passage from Post Pub. Co. v. Maloney, 50 Oh. St. 71, to the effect that “a person 
who enters upon a public office, or becomes a candidate for one, no more surrenders to 
the public his private character than he does his private property.” ‘The fitness and 
qualifications of a candidate, as shown by his acts and conduct, are commonly admitted 
to be subject to comment and criticism, but not such as impute moral delinquency. 
Jones v. Townsend, 21 Fla. 431; Upton v. Hume, 24 Ore. 420. ‘“‘A person cannot be 
-untruthful, profane, or a libertine in his official capacity. These are attributes of his 
moral character as a man, not as an officer, although they may render him unfit to 
hold the office.” Com. v. Wardwell, 136 Mass. 164. ‘‘It is true that when a person 
becomes a candidate for a public office, his talents and qualifications for the office to 
which he aspires may be fully commented on and criticized by any member of the com- 
munity, by publication or otherwise. His faults and his vices, in so far as they may 
affect his official character, may be freely discussed. He does not, however, by becom- 
ing a candidate, surrender his private character as a subject for false accusation. That 
character is only put in issue as far as his fitness or qualification for the office he seeks - 
may be affected by it.” Dauphiny v. Buhne, 96 Pac. 880 (Cal.). And yet in this case 
the imputation was official corruption. The contradiction is as flat in Tanner v. Em- 
bree, 99 Pac. 547 (Cal), Forke v. Homann, 14 Tex. Civ. App. 670, and Wheaton v. 
Beecher, 66 Mich. 307. In Sweeney v. Baker, 13 W. Va. 158, the court solemnly for- 

28 
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this doctrine, so far as it is intelligible, would seem to leave little, if 
any, more practical freedom in the discussion of matters of public 
interest than that which is permitted in the discussion of the conduct 
of a private person. It leaves the law very much in the attitude of 
saying, “You have full liberty of discussion, provided, however, you 
say nothing that counts.” ; 

Other and more carefully considered cases are in substantial agree- 
ment with the prevailing English doctrine. Perhaps the general 
course of the development of the law in this country may be best in- 
dicated by reference to the New York cases. The earliest case? on 
the general subject arose, in 7809, out of an address: issued by op- 
ponents of the reélection of Morgan Lewis as governor of the state, 
charging him, among other things, with political apostasy, family 
aggrandizement in his appointments, signing the charter of a bank 
after notice that it had been procured by fraudulent practices, pub- 
lishing doctrines unworthy of a chief magistrate, attempting to destroy 
the liberty of the press by vexatious prosecutions, etc. The defend- 
ant demurred to the plaintiffs evidence, claiming a constitutional 
privilege arising out of the occasion of the publication. The demurrer 
was very properly overruled, but the court said: 


“That electors should have a right to assemble and freely and openly to 
examine the fitness and qualifications of candidates for public offices, and 
communicate their opinions to others, is a position to which I most cordially 
accede. But there is a wide difference between this privilege and a right 
irresponsibly to charge a candidate with direct and unfounded crimes. . . . 
Candidates have rights, as well as electors; and those rights and privileges 
must be so guarded and protected as to harmonize one with the other. . . . 
All that is required, in the one case or the other, is, not to transcend the 
bounds of truth. If a man has committed a crime, any one has a right to 


mulates the rule that comment must be confined to mental and physical qualifications. 
As a whole, these statements are about as luminous as the oracular utterance of the 
Supreme Court of Missouri in Smith v. Burrus, 106 Mo. 94: ‘‘ Within the bounds of 
legitimate discussion, all that is necessary to say and proper to say respecting the ac- 
tions and qualifications of candidates or public officers, may legitimately be said.” 

1 Howarth v. Barlow, 113 N. Y. App. Div. 510; McDonald v. Sun Printing & 
Pub. Co., 45 N. Y. Misc. 441; Reade v. Sweetzer,6 Abb. Pr.N. s. 79,n.; Hart v. Towns- 
end, 67 How, Pr. 88; Eickhoff v. Gilbert, 124 Mich. 353; Dunneback v. Tribune 
Printing Co., 108 Mich. 75; Belknap v. Ball, 83 Mich. 583; McBee v. Fulton, 47 
Md. 403; Smith v. Higgins, 16 Gray (Mass.) 251; Burt v. Advertiser Newspaper Co., 
154 Mass. 238; Mertens v. Bee Pub. Co., 5 Neb. (Unofficial) 592. 

2 Lewis v. Few, 5 Johns. 1. 
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charge him with it, and is not responsible for the accusation; and can any 
one wish for more latitude than this?” 


This view was presented in a still stronger light twenty years later 
in a case' where a newspaper opposing the reélection of the lieu- 
tenant-governor of the state, charged him with being intoxicated 
while presiding in the senate chamber, giving in detail the circum- 
stances on which the opinion was based. The publishers justified the 
charge as true, and produced witnesses, who had been present on the 
occasion in question, who testified that the statement was true. There 
was therefore good reason for supposing that the charge was made in 
the belief that it was true, and if it was true, there was abundant 
reason on public grounds for making the statement. But the jury, 
having been told that the only privilege the defendants had was 
“simply to publish the truth, and nothing more,” found the prepon- 
derance of the evidence against the truth of the charge. In the Court 
of Errors and Appeals, where judgment for the plaintiffs was sus- 
tained, Walworth, C., said in reply to the defendants’ claim of 
privilege : 


“If so, the defendants were under no obligation to prove the truth of the 
charge; and the party libelled had no right to recover unless he established — 
malice in fact, or showed that the editors knew the charge to be false. The 
effect of such a doctrine would be deplorable. Instead of protecting, it 
would destroy the freedom of the press, if it were understood that an editor 
could publish what he pleased against candidates for office without being’ 
answerable for the truth of such publication. No honest man could afford 
to be an editor; and no man, who had any character to lose, would be a 
candidate for office. . . . The only safe rule to adopt in such cases is to 
permit editors to publish what they please in relation to the character and 
qualifications of candidates for office, but holding themselves responsible 
for the truth of what they publish.” ? 


1 King v. Root, 7 Cow. 613, 4 Wend. 113. 

? Compare this with Davis v. Duncan, L. R. 9 C. P. 396, ane a similar imputa- 
tion was sustained as fair comment. In Coleman v. MacLennan, 78 Kan. 711, the fol- 
lowing allusion is made to this case: ‘‘ What is a charge of intoxication — an inference 
from conduct and appearances and therefore fair comment, or the statement of a fact? 
What is the difference between the charge of intoxication and the following: ‘Having 
appearances which were certainly consistent with the belief that they had imbibed 
rather freely of the cup that inebriates. Their condition in the chapel also led one to 
such a conclusion’? In England this statement is fair comment. Davis v. Duncan, 
L. R. 9 C. P. 396. In New York, no matter how strongly appearances and conduct 
may justify the inference, a charge of intoxication made against a public official must 
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In these two cases no privilege of discussion whatever, as springing 
from the relation of elector and candidate, is conceded in a civil 
action;* they are treated precisely as they would have been if no 
public consideration were in any way involved. It is difficult to 
understand how the privileges of electors, of which they speak, are 
protected by such a doctrine. These decisions treat the subject as if | 
there were no middle ground between absolute immunity for falsehood 
and the application of the same strict rules which prevail in other 
cases.” 

This narrow view of the law was not maintained. In Hamilton 
v. Eno,’ although the earlier cases were not overruled, the matter is 
put upon entirely different grounds, apparently without any real ap- 
_ preciation of the departure. In this case it appeared that an assist- 
ant inspector of the board of health of the city of New York had made 
an official report recommending a certain kind of street pavement. 
The defendant thereupon published a statement asserting in effect 
that the statements in the report had been dictated by persons finan- _ 
cially interested in the pavement, and that the inspector had received 
a reward from them for it. The defendant offered no proof of the 
charge, but claimed that, although it was defamatory and untrue, yet, 
if made without malice, it was privileged. 


The court conceded that, “in a qualified way, the [privileged] occasion 
exists when there has been put forth a publication of general public interest, 
or the publication thus made in itself is one to which public interest has been 
invited. Then there is a right to make comment upon that publication. 
And like to this are the acts and conduct of public functionaries, and, of 
course, their official productions, when made public by themselves or in the 
‘due course of the public business. . . . Every citizen had a right to discuss 
the question as publicly as the report had done so. So that the time and 
mode of the publication of the defendant made the occasion of it thus far 


be fully proved. King v. Root, 4 Wend. 113.” The answer to this inquiry is obvious. 
In both cases there was an imputation of intoxication as an inference from facts stated; 
but in one case the inference was protected as fair comment, while in the other it was 
held necessary to justify the inference as a fact. 

1 In Com, v. Clap, 4 Mass. 163, Chief Justice Parsons had, in 1809, admitted that, 
in criminal cases, a defendant who could prove the truth of his charges might be pro- 
tected in some cases where he would not be if the person assailed was not appealing 
to public favor. 

2 See Cooley, Constitutional Limitations, 431 e seg.; Eickhoff v. Gilbert, 124 

Mich. 353; Express Co. v. Copeland, 64 Tex. 354. 

5 81 N. Y. 116 (1880). 
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privileged. Such an occasion must, however, be used fairly and in good 
faith, with a view to the public interest and good, and without evil or mali- 
cious motive. In the case at hand, there was the report of the plaintiff, and 
it was his report made officially. It was, therefore, the subject of criti- 
cism as a work upon a matter of public interest, and also as the act of an 
official person. As a work, the defendant might question its statements of 
fact and deny them, he might expose misrepresentations and point out 
errors; he might combat its reasoning and show its conclusions ill drawn; 
and he might do so with satire and ridicule, so long as he directed those 
missiles at the report and the contents of it. But he could not attack the 
private character of the author; to do so would be libellous. (Cooper v. 
Stone, 24 Wend. 442.) . . . We are of the opinion that the official act of a 
public functionary may be freely criticized, and entire freedom of expres- 
sion used in argument, sarcasm, and ridicule upon the act itself; and that 
then the occasion will excuse everything but actual malice and evil purpose 
in the critic. We are of the opinion that the occasion will not of itself excuse 
an aspersive attack upon the character and motives of the officer; and 
that to be excused, the critic must show the truth of what is uttered of 
that kind.” 


More guardedly worded is the judgment in Mattice v. Wilcox, in 
which it appeared that, prior to a charter election for trustees of a 
village, the defendant published a circular dealing with general village 
topics, in the course of which he imputed to the plaintiff criminality in 
his office of assessor, and incompetence in his professional capacity as 
attorney for the village. In denying the defendant’s broad claim of 
privilege, the court said; 


“The defendant had the right at all times to communicate publicly by 
speech, or in writing, with the citizens of Oneonta regarding the general 
condition of municipal affairs. The approaching election for trustees was 
a peculiarly appropriate occasion for it. But the occasion did not excuse 
the defendant in making a personal and defamatory charge against the char- 
acter of the plaintiff, nor was such a charge privileged within the meaning 
of the term as already defined. (Hamilton v. Eno, 61 N. Y. 116.) The 
defendant could not thus attack in an aspersive manner the private or pro- 
fessional character of the plaintiff; certainly not unless there were some 
fair or plausible reason for thus including and attacking it in the course of 
proper and appropriate criticism concerning the manner in which the affairs 
of the village had been conducted. We do not think the proof or the cir- 
cumstances show there was any such reason; nor can it fairly or appropri- 


1 147 N. Y. 624 (1895). 
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ately be founded upon any or all of the facts proved by the defendant. If 
an individual choose to attack an officer and charge him with incompetency 
in his professional character and with criminality in his office as assessor 
(if the jury should so construe his language), he must be prepared, when 
brought into court, to prove the truth of his charge.” 


In Triggs v. Sun Printing & Pub. Assn.,’ in overruling a demurrer 
to the complaint in a case where an author had been represented as a 
presumptuous literary freak, and his private life ridiculed, the court 
advanced a step further: 


- “Tt is contended by the respondent that the articles published were a mere 
comment or criticism of matters of public interest and concern, and, hence, 
were privileged. While every one has a right to comment on matters of pub- 
lic interest, so long as one does so fairly, with an honest purpose, and not 
intemperately and maliciously, although ‘the publication is made to the 
general public by means of a newspaper, yet, what is privileged is criticism, 
- not other defamatory statements, and if a person takes upon himself to al- 
lege facts otherwise actionable, he will not be privileged, however honest his — 
motives, if those allegations are not true. It is true that an author when he 
places his work before the public invites criticism, and however hostile it 
may be, the critic is not liable for libel, provided he makes no misstatements 
of material facts contained in the writing and does not go out of his way 
to attack the author. The critic must, however, confine himself to criti- 
cism and not make it the veil for personal censure, nor allow himself to run 
into reckless and unfair attacks merely for the purpose of exercising his 
powers of denunciation. If, under the pretext of criticizing a literary pro- 
duction or the acts of one occupying a public position, the critic takes an 
opportunity to attack the author or occupant, he will be liable in an action 
for libel. (Cooper v. Stone, 24 Wend. 434; Mattice v. Wilcox, 71 Hun 
485, 488; affirmed 147 N. Y. 624; Hamilton v. Eno, 81 N. Y. 116.) ... 
The single purpose of the rule permitting fair and honest criticism is that 
it promotes the public good, enables the people to discern right from 
wrong, encourages merit, and firmly condemns and exposes the charlatan 
and the cheat, and hence is based upon public policy. The distinction be- 
tween criticism and defamation is that criticism deals only with such things 
as invite public attention or call for public comment, and does not follow a 
public man into his private life or pry into his domestic concerns. It never 
attacks the individual, but only his work.” 


These three cases constitute a distinct departure from the earlier 
cases in that they recognize a privileged occasion arising out of the 


? 179 N. Y. 144 (1904). 
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public interest in the subject matter. But in the first case the court, not 
content with deciding that a direct defamatory charge is not privi- 
leged merely because of its public interest, and without appreciating 
the distinction between statement and comment, follows the dictum 
of the majority of the American cases in making an untenable dis- 
tinction between personal and impersonal criticism. Manifestly, 
however, nothing could be more relevant or more important to the 
public interest than the fact, if there were any grounds for such an 
inference, that a public officer has been recreant to his trust. In the 
two succeeding cases a wider latitude of comment is merely suggested 
and then practically denied. 

For the final stage of legal development in the direction of the 
true solution of the problem recourse must be had as yet to recent 
decisions of lower courts. In the case of McDonald v. Sun Printing 
& Pub. Assn.,' it appeared that the plaintiff had sought to secure the 
establishment by Congress of a “laboratory for the study of the ab- 
normal classes,”’ in furtherance of which he published a book entitled 
“Girls who Answer Personals,” giving the result of his communica- 
tion with young women who had given him accounts of their lives. 
The defendant characterized the conduct of the plaintiff and the book 
as shameless, prurient, and a scandal. The trial judge sent the case 
to the jury on the question whether the inferences of fact drawn by the 


defendant were reasonably possible, and, therefore, permissible. 


‘Any one who publishes a book, or does any public act, challenges dis- 
cussion and criticism. Every one has the right to indulge in such discussion 
and criticism freely and fully, and to draw inferences and to express opinions 
on the facts in the same way. . . . In the present case the plaintiff is charged 
with pruriency, scandal, and shamelessness. This affects his personal 
character. If his book and his conduct lay him open to the charge, the de- 
fendant did not go outside the realm of criticism, and is not liable.” 


In Howarth v. Barlow,’ it appeared that the clerk of a board of vil- 
lage trustees presented to the trustees for payment a number of bills 
against the village, among which one of the trustees discovered a bill 
for lumber purchased by the clerk for his individual use. This trustee 
placed the matter before the taxpayers’ association of the village, which 
appointed him and the defendant a committee to present it to the grand 
jury. The defendant discussed the matter with the president of the 


1 45 N. Y. Misc. 442 (1904). ? 113 N. Y. App. Div. 510 (1906). 
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village, concluding with the statement, “Well, you see the intent. 
You should call for his resignation, and if he will resign there will be 
no further trouble.” Reversing a judgment for the plaintiff, the court 
said: 


“The plaintiff’s whole official conduct in the matter was open to the 
fullest criticism, and the defendant and all other persons had the right to 
draw from it and express any opinions or inferences that could be drawn 
from it, although contrary, and it may be, more reasonable ones, could be 
drawn from it. That such opinions or inferences are far-fetched, high- 
strung, or severely moral, or contrary to other opinions or inferences that 
seem more reasonable, does not matter so long as there be a basis for them 
in the acts or words of the person who is the subject of such criticism. The 
majority or prevailing opinion is not the test of whether such opinions or 
inferences be permissible. The prevailing or majority opinion is often the 
wrong one. For that reason the law gives full latitude to the expression of 
any and all opinions on things of general concern. It does not matter that 
the opinions or inferences expressed are not the most charitable or reason- 
able ones, or that they are the wrong ones, provided they be based on the 
facts and the facts are capable of them. This is the rule and latitude of 
discussion and criticism of the conduct of every one who holds a public 
office, or writes a book, or does any act by which he invites public attention 
and criticism. The people are not obliged to speak of the conduct of their 
officials in whispers or with bated breath in a free government, but only in 
a despotism. On the contrary, they have a right to speak out in open 
discussion and criticism thereof, the only test being that they make no 
false statement; and this is the great safeguard of free government, and 
of pure government.” 


Van Vechten Veeder. 


New YorK. 
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NULLIFICATION BY INDIRECTION. 


OSSIBLY the most novel and important contribution which the 
American people have made to the science of government is 
the constitution of the Supreme Court as a codrdinate branch of the 
government with ample power to declare the meaning of the written 
compact and to nullify any law repugnant thereto. A novelty in 
1787, it remains almost a rarity to-day. Neither in the constitution 
of the German Empire, closely as it approximates the federal Consti- 
tution in many respects, nor in the unwritten constitution of England, 
has there yet been constituted any court with such august and poten- 
tial powers. While the highest court of the Swiss Confederation can 
declare a cantonal law invalid as repugnant to the constitution, it 
cannot thus adjudge void a federal law. Undoubtedly the framers 
of the Constitution were familiar with the great work of the English 
courts in putting an end to executive tyranny. Lord Camden’s great 
decision on general warrants and that of Mansfield with reference to 
the outlawry of the turbulent Wilkes were, with them, political topics 
of foremost interest. The elder Chatham had even declared in the 
House of Lords that each member of the seemingly omnipotent 
House of Commons was liable to a civil action for not giving Wilkes 
his seat after his election, and while this opinion of the greatest states- 
man of his time was ridiculed by Mansfield, yet it had some support 
in the declaration of Lord Camden. 

To the colonists especially the concept of the duty of the judiciary 
to nullify an wlira vires law was not altogether unfamiliar, for prior 
to the Constitution of 1787 questions had arisen in the colonial 
courts as to whether a law which had been passed in violation of 
a colonial charter was not a nullity. The first clear declaration of 
this judicial power was announced by the Superior Court of Judica- 
ture of Rhode Island in the famous case of Trevett v. Weedon, a 
year before the adoption of the federal Constitution, when that court 
invalidated a legislative statute on the ground that it operated to 
destroy the right of trial by jury, which had been secured to the liti- 
gant by the colonial charter, then become the constitution of the state. 
So novel and revolutionary seemed the action of the court, that the 
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judges who rendered this interesting decision were summoned before © 
the legislative branch of the government and required to render their 
reasons for adjudging “an act of the General Assembly unconstitu- 
tional and so void,” and they were only acquitted upon,the ground 
that no charge of criminality had been referred against them. 

To the framers of the Constitution, however, the theory of such 
judicial interference was very nebulous, for as late as 1825 so great 
a judge as John Bannister Gibson, in the case of Easkin v. Raub,’ 
voicing the opinion of the Supreme Court of Pennsylvania, ques- 
tioned the power of the judiciary in this respect. He boldly took 
_ issue with Chief Justice Marshall and claimed that it was “the busi- 
ness of the judiciary to interpret the laws, not scan the authority of 
the lawgiver ”; he held “that it rests with the people in whom full 
and absolute sovereign power resides to correct abuses of legislation 
by instructing their representatives to repeal the obnoxious act.” 

As we know, it required all the commanding genius of John 
Marshall in the case of Marbury v. Madison ? to establish upon a firm 
foundation the power and responsibility of the judiciary with respect 
to unconstitutional laws. 

Too much cannot be said in praise of the cautious, conservative, 
and farsighted manner in which the Supreme Court — thus “the 
living voice of the Constitution ” — has exercised this most delicate 
and important power. 

All this, however, is apart from the real theme of the writer, which 
seeks to discuss the doctrine of the Supreme Court, as first announced 
in Vesey v. Fenno,’ that the judiciary is without power to prevent 
the nullification of the rights of the states by the exercise of federal 
powers for unconstitutional purposes. It will be important to bear 
in mind the facts of the case with reference to which the decision 
was rendered. The Supreme Court had under consideration an 
internal revenue statute, whereby the taxing power of the federal 
government was deliberately used to destroy the circulating notes 
of state banks unquestionably issued under the reserved powers 
of the state. It was conceded that the tax was so excessive “as 
to indicate a purpose on the part of Congress to destroy the 
franchise of the bank.” The Supreme Court might have rested its 
decision solely upon the ground that as the federal government had 
the power to provide a national currency and as it had undertaken 
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’ to do so, it had the incidental power to “restrain by suitable enact- 
ments the circulation, as money, of notes not issued under its own 
authority.” But the Supreme Court went further and in the follow- 
ing words laid down the doctrine that it was powerless to prevent 
the nullification of state rights by a perversion of federal powers : 


“The judiciary cannot prescribe to the legislative department of the 
government limitations upon the exercise of its acknowledged powers. The 
power to tax may be exercised oppressively upon persons, but the responsi- 
bility of the legislature is not to the courts but to the people by whom its 
members are elected.” 


This, it may be said in passing, was the very reasoning of Gibson in 
Eaken v. Raub. Such was not the doctrine of John Marshall and 
his illustrious associates, for the great Chief Justice, in McCullough 
v. Maryland,’ said: 

“Should Congress, under the pretext of exercising its powers, pass laws 
for the accomplishment of objects not entrusted to the government, it would 
become the painful duty of this tribunal, should a case requiring such a 


decision come before it, to say that such an act was not the law of the 
land.” 


Not only to Marshall, but to the framers of the Constitution and to 
the political philosophers from whom they drew their inspiration, the 
possibility of the exercise of an undoubted power for an illegitimate 


purpose and to accomplish an unlawful result was clearly recog- 
nized. In his Discourses on Government, Algernon Sidney had said 
that every governmental power should be employed “wholly for the 
accomplishment of the ends for which it was given.” Thus, Hamil- 
ton, in The Federalist (No. 33), said: 


“The propriety of a law in a constitutional light must always be deter- 
mined by the nature of the powers upon which it is founded. Suppose, by — 
some forced construction of its authority (which, indeed, cannot be easily 
imagined) the federal legislature should attempt to vary the law of descent 
in any state, would it not be evident that in making such an attempt it ‘had 
exceeded, its jurisdiction and infringed upon that of the state? Suppose 
again that upon the pretense of an interference with its revenues it should 
undertake to abrogate a land tax imposed by the authority of the state, 
would it not be equally evident that this was an invasion of that concur- 
rent jurisdiction in respect to these species of tax which the Constitution 
plainly supposes to exist in the state governments ?” 


1 4 Wheat. 423. 
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In his great speech of April 30, 1824, which was not unworthy of 
the masterly reply which followed, Senator Hayne said that if Congress 


“may use a power granted for one purpose for the accomplishment of 
another and very different purpose, it is easy to show that a constitution 
on parchment is worth nothing.” _ 


Care must be taken to distinguish between the class of cases where 
the exercise of a federal power has an incidental, unintentional, but 
nevertheless destructive, effect upon some right of the people other- 
wise reserved, and the other class of cases where the exercise of 
federal power has been exercised, not for any object within the Con- 
stitution, but for the palpable and deliberate, and in some cases 

_ avowed, purpose of attaining some end that is not within the federal 
power. In our dual system of government, administered as it must 
be over a country that is for all commercial purposes and for many 
other purposes unified by the centripetal power of the railroad and 
the telegraph, it is inevitable that the exercise of many federal powers, 
such as the power to tax, must necessarily affect even to the point of 
destruction the exercise of state powers. As the state powers are 
necessarily subordinate to the paramount federal power, such destruc- 
tive effects are constitutional. Marshall early recognized in the much 
quoted dictum that the power to tax was the power to destroy, and it 
was early recognized in the License Cases that the fact that the power 
to tax might involve the destruction of the trade in the thing taxed 
could not affect its constitutionality any more than a state prohibitory 
law would be unconstitutional, simply because its practical administra- 
tion might deprive the federal government of revenues which it would 
otherwise secure. But while the distinction may not be easy to 
make in practice, yet there is a clear distinction between the exercise 
of a federal power with an incidental and unintentional effect upon 
some right of the states and the exercise of the same power with no 
real intent to effectuate any purpose of the federal government but 
simply to embarrass or destroy the rights of the states. Of the sec- 
ond class, the case of Vesey v. Fenno is a most striking illustration, 
for it cannot be gainsaid as an historical fact that the whole purpose 
of the prohibitive tax upon the currency notes of state banks was not 
to raise revenue but to prevent their emission. In Austin v. The 
Aldermen * the Supreme Court said: 


* 7 Wall. 694. 
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“The right of taxation where it exists is necessarily unlimited in its 
nature. It carries with it inherently the power to embarrass and destroy.” 


In Treat v. White’ the court said, referring to the power of 
taxation: 


“The power of Congress in this direction is unlimited.” 


A still more striking illustration of this permitted perversion of 
federal power is afforded by the case of McCray v. The United 
States,” decided in 1904. The court there had under consideration the 
constitutionality of the designedly prohibitive tax upon colored oleo- 
margarine. It was well known that the dairy interests had persuaded 
Congress to pass a law which placed so prohibitive a tax upon oleo- 
margarine, colored to imitate butter, as to make it difficult to sell it 
openly in competition with butter. Obviously no revenue was either 
sought for or expected. To drive artificial butter from the market 
was the avowed purpose of Congress. The Supreme Court, however, 
held that the judiciary could not 


“inquire into the motive or purpose of Congress in adopting a statute 
levying an excise tax within its constitutional power.” 

The present Chief Justice, in the case of In re Kollock,® where a 
less offensive tax on oleomargarine was under consideration, said : 


“The act before us is, on its face, an act for levying taxes, and although 
it may operate in so doing to prevent deception in the sale of oleomargarine 
as and for butter, its primary object must be assumed to be the raising of 
revenue.” 


From these and other cases the doctrine is fairly deducible that 
where Congress passes a law in the exercise of one of its powers, the 
judiciary must conclusively assume that its purpose and object is to 
exercise that power, and no inquiry can be made into the true motive ~ 
or purpose of Congress, however unconstitutional and improper and 
however destructive to the reserved rights of the states. 

The same question again arose in the recent Commodities Case,‘ 
where it was strongly and persuasively argued to the court that the 
history of the legislation clearly showed that its purpose, although on 
its face a regulation of commerce, was not merely to regulate com- 


181 264. 2 195 U.S. 27. 
165 526. * 213 U.S. 366. 
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merce but to compel railroads which, under the laws of the states, 
had acquired coal mines, to sell their coal mines at whatever sacrifice, 
but the court preferred so to narrow the ‘construction of the statute 
as to avoid the constitutional question thus presented. The pivotal 
constitutional question in the Commodities Case, however, was an- 
ticipated in the Lottery Case,’ in which the power of Congress to 
prohibit altogether interstate traffic in a commodity on moral copsid- 
erations was sustained after a prolonged forensic struggle and three 
-oral arguments. 

Upon the doctrine of the cases previously cited, the prohibition of 
interstate traffic, being an acknowledged federal power, could be 
used for any purpose or object, so far as judicial interference is con- 
cerned. If so, what becomes of the rights of the states? 

From these decisions has grown a well-founded belief on the part of 
many eminent publicists and statesmen that the admitted powers of 
federal government can be freely exercised without judicial let or 
hindrance, even though used with the sole purpose of destroying rights 
which are concededly reserved to the states. Possibly the most striking 
illustration of this new doctrine of nullification by indirection will be 
found in the struggle that has continued since 1890 to destroy large 
industrial combinations. It is sometimes erroneously stated that the 
Sherman Anti-Trust Law was a piece of hasty and inconsiderate 
legislation. The very contrary is the fact. The first bill was intro- 
duced by Senator Sherman, August 14, 1888, and the statute was 
the composite result of many drafts and prolonged debate. In the 
Fiftieth Congress twenty bills were introduced; in the Fifty-first 
Congress twenty-three bills were introduced; in the Fifty-second 
Congress, sixteen; in the Fifty-third, seventeen; in the Fifty-fourth, 
eight; in the Fifty-fifth, eleven; in the Fifty-sixth, twenty-one; and 
in the first session of the Fifty-seventh, twenty-two. These bills 
excited prolonged discussion in both houses of Congress, and the 
debates comprised thousands of printed pages. Throughout all 
these discussions it was suggested again and again that if the federal 
power could not directly interfere with the formation and operations 
of large state corporations, that it could and should do so indirectly 
by so exercising federal powers as to make it impossible for the state 
corporations to exist when they reached the commercial dimensions 
of a so-called “trust.” Thus, it was suggested that a destructive 


1 Champion v. Ames, 188 U. S. 321. 
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internal revenue tax could be imposed as had been done with the 
currency of state banks; graded excise taxes were proposed to dis- 
courage excessive capitalization; the mails were to be denied to 
monopolistic trusts. The denial to them of a right of appeal to the 
federal courts was also suggested. National banks and other gov- 
ernment fiscal agencies were to be prohibited from receiving on 
deposit or accepting as collateral any stocks, bonds, or securities of 
a trust. Patents or copyrights owned by a trust should be forfeited. 
It was even suggested that the United States government should not 
deposit government moneys in any bank which in any manner deals 
_with the stocks, bonds, or securities of a trust. Under the Commerce 
Clause it was proposed that no corporation should engage in inter- 
state commerce without obtaining a federal charter and subjecting 
all its contracts to the supervision of a government bureau; trust- 
made commodities were to be forbidden access to the channels of 
interstate and foreign trade. Indeed, the statute as finally passed 
provided for confiscation of such commodities while in transit, a 
remedy so drastic that the government has never but once attempted 
to invoke it. 

Can it be said that these remedies, advocated by leading and re- 
sponsible leaders of public thought, would have been ineffective as 
weapons of destruction? Take the denial of postal facilities alone. 
How could any industrial trust conduct its business if it were denied 
access to the federal mails over which the federal government has 
exclusive jurisdiction? It is true that in 1836 the right,of Congress 
to exclude anti-slavery literature from the mails was disputed, but 
in the later cases of Ex parte Jackson ' and In re Rapier ? the Supreme 
Court recognized that 


“the right to designate what shall be carried [in the mail] necessarily in- 
volves the right to determine what shall be excluded.” 


In a noteworthy speech delivered at Pittsburgh October 14, 1902, 
the then Attorney-General, Mr. Knox, urged that Congress may 
“deny to a corporation whose life it cannot reach the privilege of engaging 
in interstate commerce except upon such terms as Congress may prescribe 
to protect that commerce from restraint.” 


_ This statement was much quoted and much misunderstood. 
Mr. Knox, who is a very conservative interpreter of the Constitu- 


85 727. 143 U.S. 110. 
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tion, simply meant that Congress could prescribe the terms of par- 

ticipation in interstate commerce when Congress deemed such terms 

necessary “to protect that commerce [i. e. interstate commerce] 
_ from restraint.” 

This statement was accepted by many as an affirmation of the 
power of Congress to deny the facilities of interstate commerce to 
any state corporation, except upon such terms as Congress deemed 
proper, even though such terms had no legitimate relation to inter- 
state commerce or any federal purpose, a view which Mr. Knox 
vigorously disavowed in the Senate when the Commodities Clause 
was under discussion. ° Nevertheless, if the judiciary is powerless to 

place any limitation upon any federal power by invalidating a clear 
misuse of such power, was the misinterpretation of Mr. Knox’s 
statement without some sanction from the Supreme Court itself ? 

The doctrine of nullification by indirection having received judicial - 
sanction, it is not strange that many plans are now openly advo- 
cated to have the federal government exercise the police powers of 
the state by a perversion of its own powers. Of such a plan Senator 
Beveridge’s Child Labor Bill is an instance. Here is a subject beyond 
question exclusively within the police power of the state. There is 
not a pretense that Congress has any power to determine the condi- 
tions with respect to age under which employment can be had in the © 
states, but it is sought by a federal statute to prevent such child 
labor by denying to any product that had been manufactured by such 
labor access to the channels of interstate trade, and, remarkable as 
the suggestion must seem to old-fashioned lawyers and destructive 

' as it unquestionably is to our dual system of government, it must be 
admitted that the proposition may be within the doctrine that the 
judiciary cannot question the purpose and motive of the exercise by 
Congress of a federal power. It is enough that Congress in its wis- 
dom has concluded that a certain class of commodities should not 
be carried from state to state or in foreign commerce. _ 

During the discussion of the Child Labor Bill, this doctrine was 
sought to be reduced to an absurdity by Senator Gallinger, who 
gravely inquired of Senator Beveridge whether Congress could pro- 
hibit the interstate transportation of milk which had been milked by 
a red-headed girl. Consistency required Senator Beveridge to answer 

in the affirmative, but he ignored the question. While the Titian-like 
tresses of the milkmaid can have no legitimate reference to the safety 
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or welfare of the people in the interstate transportation of milk, yet, 
_on the authority of Vesey v. Fenno' and McCray v. The United 
States,” how could the judiciary review the purpose or motive, how- 
ever unconstitutional, of Congress in providing that milk, produced 
in a certain way, should not be carried from state to state? 

Perhaps the most remarkable suggestion to nullify the reserved 
rights of the people by an indirect use of federal power was that 
made by Mr. Roosevelt on Georgia Day at the Jamestown Exhibi- 
tion. The President had advocated a bill providing that all em- 
ployees should receive compensation from employers for any accident 
suffered in the course of their employment, even though the accident 
happened without any negligence on the part of the employer and 
with the grossest neglect on the part of the employee. Except so far 
as the employers were engaged in interstate traffic, these questions 
of the relative rights of the employer and employee were peculiarly 
within the reserved rights of the states, but the President said: 


“There should be the plainest and most unequivocal statement by en- 
actment of Congress to the effect that railroad employees are entitled to 
receive damages for any accident that comes to them as an incident to the 
performance of their duties, and the law should be such that it will be | 
impossible for the railroads successfully to fight it withdut thereby for- 
feiting all right to the protection of the federal government under any 
circumstances.” 


Mr. William J. Bryan is, of course, not far behind his illustrious 
rival in the drastic character of the remedies that he advocates. In 
his magazine debate with Senator Beveridge several years ago Mr. 
Bryan says: 

“Congress has power to control interstate commerce, and the decision 
of the Supreme Court in the Lottery Case leaves little doubt that that 
power can be so exercised as to withdraw interstate railroads and telegraph 
lines and the mails from the corporations which control enough of ‘the 
product of any article to give them a virtual monopoly.” 


Putting together the two remedies, it must be admitted that they 
are sufficiently drastic, for if one of the prescribed corporations can 
neither sue in the federal court, transport its freight on interstate 
railroad lines, telegraph a message, mail a letter, nor enjoy the federal 
banking facilities, its outlawry would be complete. 


29 
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The effect upon contemporary politics of this new principle of 
constitutional jurisprudence is forcefully shown by the new Cor- 
poration Tax Law, the main justification of which was that it would 
enable the federal government to investigate exclusively domestic 
corporations, which otherwise would be beyond the federal inquisi- 
torial powers. 

The logical application of these doctrines would be that in a time 
of general confiscatory legislation Congress could shut the doors of 
the federal courts to any railroad which sought to invoke the Four- 
teenth Amendment if it venture to question the constitutionality of 
an act of Congress. 

The states also have taken up with destructive effect this doctrine. 
In some, no insurance company can do business unless it first prac- 
tically waives its right under the federal Constitution to sue in the 
federal courts, and after some indecision the Supreme Court has sus- 
tained this form of nullification by indirection. The logic of this 
is that any state can compel a foreign corporation not engaged in 
interstate commerce or some other federal activity to waive all its 
rights under the federal Constitution if it desires to do business in 
the state. This results from Paul v. Virginia,” easily one of the two 
most mischievous decisions the Supreme Court ever announced. 

While this article was in preparation, the Supreme Court indicated 
for the first time in several decades its purpose to modify the doctrine 
of Paul v. Virginia. Kansas v. Western Union Telegraph Co.* and 
the Pullman Palace Car Co.‘ decided during the present term of the 
court, held that if a state imposes, as a condition precedent to the 
right of a foreign corporation to do business wholly within the state, 
a condition that is a burden upon the right of this corporation to en- 
gage also in interstate commerce, such condition is void. In these 
cases, the state of Kansas required the two foreign corporations to 
pay a tax upon their entire capital stock, as a condition of the right 
- to do business wholly within the state of Kansas, and this was ad- 
judged unlawful. Unfortunately, as in so many important cases of 
recent years, a majority of the court could not join in the same reason- 
ing, for, while five justices united in the judgment, one of them (Mr. 
Justice White) placed his decision upon narrower grounds. These | 
decisions, however, indicate a significant departure from~previous 


1 See Prewitt v. Kentucky, 202 U. S. 246. 2 8 Wall. 168. 
* 216 U.S. 1. * 216 U. S. 56. 
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decisions and make it probable that in the future a state cannot so 
exercise its right as to exclude a foreign corporation from engaging 
in a business which is non-federal in character except upon condi- 
tions which burden the rights of such foreign corporation under the 
federal Constitution. If this be so, why should the federal govern- 
ment be permitted, so far as judicial interference is concerned, to 
nullify indirectly the reserved rights of the states by the exercise of 
federal powers? 

It may be suggested, however, that this perversion of the taxing 
power has had familiar illustration from the very beginning of our 
government in the protective tariff, and that acquiescence in this 
method of building up one industry and destroying another has been 
so consistent and is now so universal that it has become a part of our 
system of government; but this suggestion ignores the undoubted 
fact that the power to impose protective duties was never based upon — 
the power of taxation, but upon the power to regulate foreign com- 
merce and exclude alien commodities, as to which the power of the 
federal government is paramount and plenary. This distinction was 
clearly recognized by the framers of the Constitution. Benjamin 
Franklin, in the great inquiry at the bar of the House of Commons 
on February 3, 1766, when asked whether Parliament had no right 
to lay taxes and duties, replied: 


“T never heard any objection to the right of laying duties to regulate 
commerce, but a right to lay internal taxes was never supposed to be in 
Parliament as we are not represented there.” 


The same distinction is found in John Dickinson’s Letters from 
a Farmer, and by William Pitt in his Reply to Grenville. In the © 
memorials addressed to the Crown by the Continental Congress of 
October 4, 1774, the same distinction was referred to. Prohibi- 
tive duties on imports, therefore, come within the sovereign power 
of the nation to determine what goods shall enter our ports of entry, 
and if so upon what terms, and this power had been hse from time 
immemorial to foster domestic industries. 

The very serious question, however, suggests itself as to whether it 
is reasonably possible for the judiciary to determine whether a federal 
power has been exercised for a federal end or for some ulterior pur- 
pose. Undoubtedly this task, if ever assumed by the judiciary, 
would be even more delicate and embarrassing than the ordinary 
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exercise of the power of adjudging a statute unconstitutional. In 
many instances it would be beyond the power of the judiciary to 
determine that a congressional act was not what on its face it pur- 
ported to be, and it.is wholly probable therefore that this nullifica- 
tion by indirection could never be wholly prevented, especially where 
a taxing statute is used for unconstitutional purposes. Nevertheless, 
unless our dual system of government is to be subverted the Supreme 
Court must return to the doctrine of Marshall that, 


“should Congress, under the pretext of exercising its powers, pass laws for 
the accomplishment of objects not entrusted to the government, it would 
become the painful duty of this tribunal . . . to say that such an act 
was not the law of the land.” 


To this conclusion, it is the belief of the writer, the court will, 
’ indeed must, come. It moves with caution and yet, when the neces- 
sity arises, it does not hesitate to recede from a fatally destructive 
position. Let Senator Beveridge’s Child Labor Bill ever come before 
the court as a statute, and it is believed that that tribunal will modify 
that which it said in Vesey v. Fenno and the other cases cited. . It is 
not only “the living voice of the Constitution,” but it is also the 
conscience of the nation. To the doctrine of judicial impotence will 
yet come some saving qualification. 

Already the Supreme Court makes a distinction between a state 
statute and a federal statute. As to the former, the Supreme Court 
has declared repeatedly that it will look beyond the form of the 
statute, and even its language, and will consider in the light of its 
history its substantial purpose and its inevitable effect; and even 
- though apart from such purpose and effect the statute be an un- 
doubted exercise of the right of the state legislature, the Supreme 
Court, disregarding the shadow and looking to the substance, will 
declare it unconstitutional. Thus, in Henderson v. The Mayor of 
New York,* Mr. Justice Miller said: 


“In whatever language a statute may be framed, its purpose must: be 
determined by its natural and reasonable effect.” ! 


‘In Morgan v. Louisiana’ the same able justice said: 


“In all cases of this kind it has been repeatedly held that when the - 


question is raised whether the state statute is a just exercise of state power 
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or is intended by roundabout means to’ invade the domain of federal au- 
thority, this court will look into the — and effect of the statute to 
discern its purpose.” 


In Collins v. New — the late Mr. Justice Peckham 
said: 


“The direct and necessary result of a statute must be taken into con- 
sideration when deciding as to its validity, even if that result is not in so 
many words either enacted or distinctly provided for. In whatever lan- 
guage a statute may be framed, its purpose must be determined by its _ 
natural and reasonable effect. Although under the wording of this statute 
the importer is permitted to sell oleomargarine freely and to any extent, 
provided he colors it pink, yet the permission to sell when accompanied 
by the imposition of a condition which, if complied with, will effectually 
prevent any sale, amounts in law to a prohibition.” 


In Mugler v. Kansas? Mr.. Justice Harlan said: 


“The courts are not bound by mere forms, nor are they to be misled by 
mere pretenses. They are at liberty — indeed are under the solemn duty 
— to look at the substance of things whenever they enter upon the inquiry 
whether the legislature has transcended the limits of its authority.” 


In Fairbanks v. The United States * Mr. Justice Brewer said: 


“Tn other. words, that decision [referring to Woodruff v. Parham, 8 
Wall. 123], forms the great principle that what cannot be done directly 
because of constitutional restrictions cannot be accomplished indirectly by 
legislation which accomplishes the same result.” 


In Postal Telegraph Co. v. Adams‘ Chief Justice Fuller said: ° 


“The substance and not ~ shadow determines the validity of the 
exercise of power.” 


In Smith v. St. Louis Ry. Co. Mr. Justice McKenna said: | 


“Any pretense or masquerade will be disregarded and the true purpose 
of the statute ascertain 


No more clear or vigorous expression could be expected or required. 
But all these declarations were made with reference to state statutes, 
which, under the pretense of exercising state powers, had the in- 
direct effect of nullifying a federal power. As, however, an equal 


1 171 U.S. 30. S. 623. 181 U.S. 294 
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duty is upon the Supreme Court to adjudge a federal act uncon- 
stitutional when it invades the reserved rights of the states, why 
should not the same judicial scrutiny of the obvious purpose and | 
object of a statute be had in one case as in the other? Is this 
glaring discrimination either logical or tenable? Whatever it is, it 
undoubtedly exists. 

If the doctrine to which the writer has referred is as pernicious as 
this argument seeks to establish, how does it then happen that our 
dual system of government is still preserved? The answer to this 
is twofold. As long as this government was one of widely scattered 
communities, between whom intercommunication was slight and 
unimportant, there could be little real danger of this indirect use of 
federal powers, but the railroad and the telegraph have united the 
American people unto a unity of life, of which the fathers of the 
Republic could never have had even the faintest conception. To-day 
our dual system of government attempts that which to the writer is 
an impossible task of dividing essentially an indivisible thing, for 
commerce, with the ever tightening bands of the railroad and the 
telegraph, is to-day so unified that the distinction which formerly 
prevailed with reason between interstate and domestic commerce is 
no longer practical for many purposes. This has given an over- 
shadowing importance to federal powers, such as taxation, banking, 
the regulation of commerce, the disbursement of the public funds, 
and the administration of justice in the federal courts. The danger 
which formerly was slight and unappreciable, has therefore become 
an imminent peril. Until comparatively recent years there was a 
sleepless jealousy of the central government, and this operated to 
restrain many perversions of the federal power, but since the mighty 
contest to preserve the integrity of the Union, and due even more 
largely to the centripetal influences referred to, the insistence upon 
the reserved rights of the states has become little more than a political 
platitude. There is little, if any, real popular sentiment of sufficient 
strength to protect the states against the encroachment of the federal 
government. The “appeal to the people,” of which Gibson and the 
Supreme Court spoke in the decisions cited, is valueless to protect the 
rights of the states from federal encroachment. Men have been 
trained by imperative economic influences to look to the central gov- 
ernment as the real political government, and to the states as little 
more than subordinate provinces useful for purposes of local police 
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regulation and nothing more. This tendency seems to be in the 
very nature of events. It is the work of no especial political party 
or of any political leader. It can no more be stopped than the 
ocean could-be dammed. The American people think nationally 
and not locally, as they once thought locally and rarely nationally, 
and propositions, such as have been instanced, are gravely debated 
in Congress by responsible leaders of public thought, at which 
Alexander Hamilton would have stood aghast. Could it be im- 
agined for one moment that’ Alexander Hamilton would have ap- 
proved the Child Labor Bill, or the destruction of state currency 
by the imposition of a prohibitive tax? To him the furthest verge of 
federal power was the creation of the Bank of the United States, 
but the destruction of state banks of circulation by a federal taxing 
statute was beyond his anticipation. Until that possibly inevitable 
day, when by constitutional amendment full power over all trade 
and commerce without respect to its domestic or interstate char- 
acter is vested in the federal government, as it is in all other 
federated nations, it is none the less the solemn duty of both state 
and nation to respect the limitations upon the powers of each as 
provided by the Constitution. This may not be possible, unless 
the Supreme Court recedes from its extreme doctrine of impotence 
with respect to unquestioned perversions of federal power and 
adopts towards them the same attitude as it now does towards state 
statutes of avoiding every law whose purpose and inevitable effect is 
to encroach upon rights not delegated to the federal government. 

To quote the solemn warning of the present venerable Chief Justice 
in his dissenting opinion in the Lottery Cases:* 


* “Our form of government may remain notwithstanding legislation or 
decision, but as long ago observed it is with governments as with religions 
the form may survive the substance of the faith.” 


James M. Beck. 


New York Ciry. 


1 Supra. 
| q 
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Othe AND FEDERAL CONTROL OF 
CORPORATIONS, 


T would seem that the precise line of demarcation between the 
power of Congress and that of the states to control corpora- 
tions engaged in commerce or transportation, remains to be clearly 
defined by the courts. The power of Congress in this respect, even 
if not exclusively derived from the commerce clause,’ may; for 
present purposes, be conveniently so regarded. 


I. Power oF CONGRESS OVER FEDERAL CORPORATIONS, 


On principle, it may not be easy to accept the view that the mere 
power to regulate commerce or transportation includes the power to 
create a corporation for the purpose of engaging therein. Never- 
theless, as a matter of authority, it must be regarded as established 
that Congress has such power. A notable instance of its exercise 
was the authorization of the construction and maintenance of the 
Pacific railroads.? By the same rule Congress may, instead of itself 
— a sa aire confer powers upon a corporation created by 

a state.* 

Generally speaking, Congress doubtless has complete power of 
control over a corporation of its own creation, so far as concerns 
what is strictly commerce or transportation within the scope of the 
- commerce clause, that is, interstate and foreign commerce generally.‘ 
It is equally true, however, that this power of Congress is subject to 
limitations imposed by other provisions of the Constitution, notably 
by the Fifth Amendment. 

It may not be clear that a corporation created by the federal gov- 
érnment has power to engage at all in commerce or transportation 


* Compare, as to effect of power ‘‘to establish post-offices and post-roads,” Pen- 
sacola Tel. Co. v. Western Union Tel. Co., 96 U. S. 1 (1877). 

® California v. Central Pacific R. R. Co., 127 U. S. 1 (1888); Roberts v. Northern 
Pacific R. R. Co., 158 U. S. 1. 21 (1895). 

* Cherokee Nation v. Southern Kansas Ry. Co., 135 U. S. 641, 657 (1890). 

* As to regulation of rates for transportation, see Atlantic & P. R. Co. v. U. S., 
76 Fed. 186, 192 (D. C. Cal., 1896). 
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purely intrastate, save as a matter of comity. But, however that 
may be, has Congress power of control over such corporations, so far 
as concerns such intrastate commerce or transportation? It has 
indeed recently been contended with some plausibility that “Con- 
gress has the constitutional power to regulate interstate railroads, not 
only with respect to their interstate business, but with respect to 
their intrastate business as well, and thus to bring such railroads 
wholly and exclusively under the regulation of the national govern- 
ment.” ! But this view seems hardly in accord with the doctrine 
stated in Gibbons v. Ogden? and applied in the Employers’ Liabil- 
ity Cases,* that the power of Congress does not extend to “that 
commerce which is completely internal, which is carried on between 
man and man in a state, or between different parts of the same state, 
and which does not extend to or affect other states.” The conclu- 
sion that such power is not in Congress involves the further con- 
clusion that it is in the states. If, however, Congress has such power, 
it is submitted that the power exists merely by way of incident to 
the power to regulate what is strictly commerce or transportation 
within the scope of the commerce clause. 

For the reasons just stated, it likewise seems beyond the power 
of Congress to exercise as to a corporation of its own creation, what 
are sometimes referred to as the “police powers,” reserved to the 
states, and exercised generally, not for the benefit of travelers: or 
shippers, but for the benefit of “the public.” ‘Thus, for example, 
it is doubted that Congress has the power to regulate the speed of 
interstate trains while within a state. Here again the conclusion that 
‘such power is not in Congress involves the further conclusion that 
it is in the states.‘ 

There seems no reason to doubt that it is within the power of 
. Congress to create a corporation for the purpose, not, indeed, of 
engaging in commerce or transportation as a carrier, but of trans- 


1 D. W. Fairleigh in 9 Columbia Law Rev. 38. The reasoning herein seems largely 
available in support of the proposition that the states have power to regulate interstate 
railroads (at any rate, those of their own creation) with respect not only to their 
intrastate business, but to their interstate business as well. This latter proposition 
may be acceptable on principle, but, as we shall presently see, the contrary view is 
established. 

2 g Wheat. 1, 194 (1824). 

_ 207 U.S. 463, 493 (1908). 

* This point is involved in the question of the validity of the Federal Employers’ 
Liability Act. ° 
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porting as a shipper through the agency of carriers. This would 
probably include the power to sell merely by way of incident to 
such commerce or transportation, but it seems clear that such cor- 
poration would derive from Congress no power to engage in manufac- 
turing or selling wholly within a state. It might, however, possess 
such power as a matter of comity. As to such internal transactions, 
though created by Congress, it would not be subject to regulation 


by Congress, unless by way of incident to commerce or transporta- 


tion within the scope of the commerce clause. Indeed, it is hard 
to see how even such power of regulation would exist. 


II. Power OF THE STATES OVER FEDERAL CORPORATIONS. 


Turning now to a consideration of the power of the states to control 


a corporation created by Congress for the purpose of engaging in. 


commerce or transportation within the scope of the commerce clause, 
it seems evident that a state can assert no power of control in regard 
to commerce or transportation strictly within the commerce clause. 
Thus a state has no power to regulate rates to be charged on inter- 
state or foreign commerce or transportation." 

Whether the power of a federal corporation to engage in purely 
intrastate commerce or transportation be derived from Congress, or 
from the states, as a matter of comity, it is submitted that as to such 
commerce or transportation the power of control is in the states and 
not in Congress.? Thus the power to regulate rates on intrastate 
traffic rests entirely with the states. In Reagan v. Mercantile Trust 
Co.® such power of a state was sustained, the corporation being said 


! Being without such power even as to a corporation of its own creation, a fortiori 
it is without it as to a corporation created by Congress. 
? Just as it is beyond the power of a state to control even a corporation of its own 


creation, as to commerce or transportation within the scope of the commerce clause. 


8 154 U. S. 413 (1894). But whether it is within the power of Congress to remove 
a federal corporation from state control, seems to have been here left open, for it was 
said: “ Conceding to Congress the power to remove the corporation in all its opera- 
tions from the control of the state, there is in the act creating this company nothing 
which indicates an intent on the part of Congress so to remove it.” See also Smyth 
v. Ames, 169 U.S. 466, 522 (1898), which also seems indecisive of the point. In State 
v. Texas & Pac. Ry. Co., 100 Tex. 279 (1907), however, the court denied, as to such a 
corporation, the power of the state ‘‘ to tax the occupation of doing a railroad business 
wholly within the state.” The statement in Reagan v. Mercantile Trust Co. quoted 
in the text was said ‘‘ to have reference, in the matter of taxation, to the rulings al- 
ready made by that court, distinguishing between taxation of the property of such 
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to be “as to business done wholly within the state, subject to the 
control of the state in all matters of taxation, rates, and other police 
regulations.” 

So too, for the reasons already stated, it seems within the power 
of the states to exercise, over a corporation created by Congress, 
those “police powers” that are for the benefit of “the public,” as 
distinguished from travelers or shippers. 

A corporation created by Congress for the purpose of transporta- 
tion within the scope of the commerce clause, as a shipper, through 
the agency of carriers, clearly seems beyond the power of direct regu- 
lation by the states, so far as concerns such commerce. Thus a state 
could not exact a license fee as a condition of engaging therein. On 
the other hand a federal corporation does seem subject to such reg- 
ulation as to commerce that is strictly internal. 


III. Power oF CONGRESS OVER STATE CORPORATIONS. 


It has just been seen to be established that Congress has power to 
create a corporation for the purpose of engaging in commerce or 
transportation within the scope of the commerce clause. And nothing 
is better established than that the power of Congress under the com- 
merce clause is exclusive of any exercise of such power under author- 


. ity of a state, even in the absence of apenas by Congress. In 
Asbell v. Kansas * it was said: 


“The governmental power over the commerce which is interstate is 
vested exclusively in the Congress by the commerce clause of the Consti- 
tution, and therefore is withdrawn from the states.” 


The alleged distinction between matters “national” and matters “of 
local interest” ? has not been overlooked, though, for reasons which 
cannot here be elaborated, Asbell v. Kansas seems to the writer to 
go far toward justifying the conclusion that this alleged distinction 
has finally been repudiated by the Supreme Court. But, whatever 


agencies and taxation of ‘the right of the company to exist and perform the functions 
for which it was brought into being.’”” In Western Union Tel. Co. v. State, 121 S. W. 
194, 201 (Tex. Civ. App., 1909), State v. Texas & Pac. Ry. Co. was distinguished 
as a case of a statute “ creating and conferring a corporate franchise to engage in local 
or domestic business,” instead of merely conferring privileges upon a corporation 
created by a state. 

1 209 U. S. 251 (1908). 

2 See Brown v. Houston, 114 U. S. 622, 630 (1885). 
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be the merits of such distinction, it is difficult to see how the creation - 


of a corporation to conduct a transcontinental railroad is a matter 
merely “of local interest.” 

In this view it would seem to follow that it is beyond the power 
of the states to create a corporation for the purpose of engaging in 
commerce or transportation within the scope of the commerce clause. 
Yet, as a matter of authority, nothing is better established than that 
a state has such power. The extensive business of interstate trans- 
portation by railroad, as well as that of transmission of telegraphic 
messages, has been conducted rather by corporations created by the 
states than by those created by Congress. That such power lies 
in the states seems to have become established with little or no con- 
sideration of any objection furnished by the commerce clause. In Rail- 
road Co.-v. Harris,’ for instance, this doctrine was applied to the | 
Baltimore & Ohio Railroad Company, originally incorporated in Mary- 
land, and operating extensively through several states. With refer- 
ence to the power to operate in Virginia, the court said that in what 
the railway did in that state “the same principle is involved as in the 
transactions” under consideration in the well-known decision in Bank 


of Augusta v. Earle,’ it seemingly never having occurred to any one 


concerned in the case that the effect of the commerce clause was 
involved. 

As with a corporation created by itself, Congress unquestionably 
has complete control of a corporation created by a state, so far as 
concerns what is strictly commerce or transportation within the scope 
of the commerce clause.* But, as has already been said, this power 
of Congress is subject to limitations imposed by other provisions of 
the Constitution, notably the Fifth Amendment, forbidding the fed- 
eral government to deprive of “life, liberty, or property, without 
due process of law.” In Adair v. U. S.* it was said: 


“The power to regulate interstate commerce, great and paramount as 
~ that power is, cannot be exerted in violation of any fundamental right 
secured by other provisions of the Constitution.” _ 


Does, then, Congress have the power absolutely to prohibit trans- 
portation by a corporation created by a state? Although regulation, 


1 12 Wall. 65, 81 (1870). 2 rags 519 (1839). 
® Northern Securities Co. v. U. S., 193 U. S. 197, 345 (1904). 
* 208 U. S. 161, 180 (1908). 
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in its ordinary sense, does not seem to include prohibition, it may be 
conceded that, as was said in Northern Securities Co. v. U. S.' 


. “Tn some circumstances regulation may itt take the form and 
have the effect of prohibition.” 


Doubtless “ liberty,” within the een of the Fifth Amendment, 
does not include liberty to commit an act essentially criminal, such 
as theft or murder, or any other act contrary to public policy, as, for: 
example, the maintenance of a lottery, or acts in contravention of the. 
rule of free competition. Hence Congress has power to prohibit a 
corporation created by a state from engaging in commerce or trans- 
portation within the scope of the commerce clause, in so far as en- 
gaging therein involves the commission of such acts. Thus in 
Champion v. Ames? the court sustained, as applicable to an ex- 
press company, an act of Congress prohibiting as a criminal offense 
the carriage of lottery tickets from state to state. So too, in U. S. 
v. Trans-Missouri Freight Assoc.,’ U. S. v. Joint Traffic Assoc.,* 
Northern Securities Co. v. U. S.,5 the federal anti-trust act, enacted 
by way of giving effect to “the rule of free competition,” was 
sustained as applicable to transportation by railroad corporations 
_ created by the states. 

But all this is obviously very different from an absolute prohi- 
bition of transportation generally, which, in this view, is beyond the 
power of Congress, so far, at least, as the commerce clause is con- 
cerned.’ If such result be attainable at all, it must be by resort to 
some other provision of the Federal Constitution, as, for example, 
those sections conferring the power to tax.’ Yet even this seems 

doubtful. 

The same line of reasoning is applicable to a corporation created 
by a state, and including among its powers that of engaging in trans- 
portation within the scope of the commerce clause as a shipper, 


* 193 U. S. 197, 335 (1904). * 188 U. S. 321, 356 (1903). 

§ 166 U. S. 290 (1897). * 171 U.S. 505 (1898). 

® 193 U. S. 197, 335 (1904). 

® See Champion v. Ames, 188 U. S. 321, 362 (1903). 

7 A suggestion of the existence of such power has sometimes been thought to be 
furnished by Veazie Bank v. Fenno, 8 Wall. 533 (1869), sustaining the imposition of 
a tax on the notes of state banks. See Hendrick, The Power to Regulate Corpora- 
tions and Commerce, § 115. See also an article by H. L. Wilgus in 2 Mich. Law 


Rev. 358, 384 (1904). 
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through the agency of carriers. That is to say, subject to the limi- 
tations just considered, it is beyond the power of Congress abso- 
lutely to prohibit such transportation, or to require the performance 
of a condition, such as the payment of a license fee, before engaging 
therein.’ 

So too, for the reasons already considered, neither of these classes 
of corporations seems subject to regulation by Congress as to purely 
internal commerce, or to the exercise by Congress of the “police 
powers” reserved to the states. 


IV. PoweER OF THE STATES OVER STATE CORPORATIONS, 
DOMESTIC AND FOREIGN. 


It would seem that it might reasonably be contended that every 
corporation is subject to the control of the state which created it. 
In this view, the powers reserved to the states include such power 
of control, even as to what is strictly commerce or transportation 
within the scope of the commerce clause. It has pertinently been 
said : 

“Certainly a state cannot be compelled to create corporations in aid of, 
or to facilitate commerce between the states; but if it does create one 
capable of engaging in such commerce, and the corporation in fact so 
engages, is that an emancipation of the corporation from the control of 
the state?” ? 


But the contrary view seems well established. Thus, in Wabash, 
St. Louis & Pacific Ry. Co. v. Illinois,*® it was as to a domestic rail- 
road corporation that there was held invalid the regulation of rates 
for transportation within the scope of the commerce clause. And in 
Philadelphia & Southern Steamship Co. v. Pennsylvania ‘ taxation 
of gross receipts of a domestic corporation was likewise held invalid. 

What seems to be so anomalous a doctrine crept in without much 
observation or preliminary discussion. Probably this was the result 


1 A contrary view has been conspicuously advocated. See, in 3 Mich. Law Rev. 
264 (1905), a discussion by H. L. Wilgus of the recommendation of Mr. Garfield as 
Commissioner of Corporations. 

2 State v. C., N. O. & T. P. Ry. Co., 47 Ohio St. 130 (1890). See also the very 
forcible dissenting opinion in Wabash, St. Louis & Pacific Ry. Co. v. Illinois, 118 
U. S. 557 (1886). 

3 Supra. 4 122 U.S. 326 (1887). 


| 
4 
| 
Hit 
é 


STATE AND FEDERAL CONTROL OF CORPORATIONS. 463 


of failure to observe the distinction between the right to engage in 
commerce or transportation as an individual, and such right as a 
corporation. These rights are essentially different in character. In 
Hoxie v. N. Y., N. H. & H. R. R. Co.’ it was said by Baldwin, J.: 


“The right to engage in commerce between the states is not a right 
created by or under the Constitution of the United States. It existed long 
before that Constitution was adopted.” 


But surely this language has no application to the right so to engage 
in commerce as a corporation. As was said above, “a state cannot 
be compelled to create corporations in aid of or to facilitate commerce 
between the states.” Nor can it be compelled to continue such 
corporations in existence. How then can a state be compelled to 
allow a corporation of its creation, while in existence, to engage in 
commerce or transportation within the scope of the commerce clause? 

The same reasoning is substantially applicable to foreign corpora- 
tions. Generally speaking, a state has undoubted power to impose 
restrictions, even to the extent of prohibition, upon the transaction 
by foreign corporations of business within its limits. It is submitted 
that on principle such reserved power includes the imposition of 
restrictions upon transportation within the scope of the commerce 
clause. But the settled rule is otherwise. 

Nevertheless the states have as to both domestic and foreign cor- 


porations general power of control over purely internal commerce, 
in addition to the exercise of their “police powers” for the benefit 
of the public. This point, which has such numerous illustrations, 
need not here be dwelt upon. , 


V. COMPARATIVE ADVANTAGES OF STATE AND FEDERAL 
INCORPORATION. 


Of late there has been no little discussion whether there is any 
advantage in the creation of corporations under the authority of 
Congress.?_ As already noted, there are several instances of such 
creation for the purpose of engaging in commerce or transportation 
as carriers. So far as concerns the application of the commerce 
clause, the writer is not aware that such a corporation enjoys any 


1 73 Atl. 754, 759 (Conn., 1909). See authorities cited in this well-considered opinion. 
2 What is here said has no reference to the power of Congress over the District 
of Columbia and the territories. 
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substantial advantage, or is, for that matter, subject to any sub- 
stantial disadvantage, as compared with corporations created by the 
states. There has been little or no utilization of such power of 
Congress to create a corporation for the purpose of transporting as 
a shipper through the agency of carriers. The exercise of power 
for that purpose was recently advocated by the learned Attorney- 
General, who says: 


“Such corporations formed under national law would not be foreign 
corporations in any of the states, and would therefore be at liberty to 
transact their business without state permission and free from state inter- 
ference. . . . If, now, Congress shall enact a law providing for national 
incorporation to carry on interstate commerce, subject to such restric- 
tions and with such freedom from local state control as Congress shall see 
fit to prescribe, the state control of foreign corporations, in all probability, 
will soon cease to be a subject of great importance.” * 


But if the views already stated are correct, this conclusion seems 
insufficiently justified. So far as concerns commerce or transporta- 
tion within the scope of the commerce clause, even corporations 
created by the states are “at liberty to transact their business without 
state permission and free from state interference.” On the other 
hand, it remains to be established that a corporation created by 
Congress, at any rate one created to engage in transportation merely 
as a shipper, is not, to use the language of Reagan v. Mercantile. 
Trust Co., “as to business done wholly within the state, subject to 
_ the control of the state in all matters of taxation, rates, and other 
police regulations.” : 


Frederick H. Cooke. 


New City. 


1 G. W. Wickersham in 19 Yale Law Jour. 1. See also an article by H. L. Wilgus 
in 2 Mich, Law Rev. 358. 
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THE PoLicE PowER OF THE STATES AND THE FEDERAL POWER OF 
TAXATION. — Although the federal government cannot interfere with the 
internal police regulations of the states,' the states, on their part, must not 
in the exercise of their exclusive police powers obstruct the constitutional 
powers of the national government.? However, the line between these powers 
and the police powers reserved to the states under the Constitution, cannot 
be clearly defined. While, as a general rule, direct regulation of foreign and 
interstate commerce by the states has been held invalid,’ incidental and 
reasonable restrictions, such as health laws and the like, have been sus- 
tained.‘ In the matter of patent rights, also, a similar distinction between 
direct * and incidental ® burdens has been followed. Unlike the jurisdiction 
of Congress over patents and foreign and interstate commerce, which is po- | 
tentially, if not actually exclusive,’ the federal power of taxation is concurrent 


1 U.S. v. Dewitt, g Wall. (U. S.) 41; Barbier v. Connolly, 113 U. S. 27, 31. 
? Gibbons v, Ogden, g Wheat. (U. S.) 1; Henderson v. Mayor of New York, g2 
3  Relvoad Co. v. Husen, 95 U. S. 4653 Hall v. DeCuir, 95 U. S. 485. See 1 Harv. 
L. REv. 159; 4 ibid. 221; 10 ibid. 378. ' 
* Morgan’s S. S. Co. v. La. Board of Health, 118 U.S. 455; Mo., Kans.  & Tema Ry. 
Co. v. Haber, 169 U.S. 613; Smith v. Alabama, 124 U.S. 465. See 2 Harv. L. REv. 
267, 293; 11 ibid. 544; 22 sbid. 437. 
° In re Sheffield, 64 Fed. 833; People v. Board of Assessors, 156 N. Y. 417. See 
3 ap L. REv. 353. The same is true as to copyrights. People v. Roberts, 159 
70. 
® Allen v. Riley, 203 U. S. 347; Reeves v. Corning, 51 Fed. 774. See 20 Harv. L, 
REv. 333. State lation of the use of the articles patented has uniformly been 
upheld. Webber v. Virginia, 103 U. S. 344. 
” Where the subject of commerce is national in character or requires uniformity 
———_- the United States the power of Congress is actually exclusive. Coole 
oard of Wardens, 12 How. Cv. S.) _ Robbins v. Shelby County Taxing ‘Dis: 
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_with a similar power in the states.* Neither sovereignty, however, can tax 
the instrumentalities employed by the other in carrying into execution its 
constitutional powers.® Thus a state must not directly impede the collec- 
tion of federal taxes.'"° But on the other hand, the federal government 
cannot by taxation interfere with the means used in a lawful exercise of the 
state police power." 

Concurrent regulation of the liquor traffic — on the part of the United 
States by an internal revenue license law which is in effect a tax, andonthe 
part of the states by licenses and other police regulations — has brought - 
these two jurisdictions into conflict. By an unbroken line of decisions the 
federal license gives no authority to carry on the liquor trade in the state, 
but is a mere receipt for a tax.” The regulation of the internal liquor traffic 
continues to be a matter exclusively within the police power of the states; 
and the most arbitrary and even confiscatory statutes have been upheld.” 
To aid in the better enforcement of local liquor laws, the states have at- 
tempted to utilize the evidence furnished by the federal license system. 
Thus it is uniformly held in the state courts that the payment of the federal 
tax and possession of the receipt therefor is primd facie evidence of a vio- 
lation of the state prohibitory law."* But the constitutionality of numerous 
statutes to this effect has not yet been tested.” Moreover, it has been held 
that a state court cannot compel the production by the federal collector of 
the United States records of returns and license payments.’ 

A statute in North Dakota provides that every person to whom a federal 
license is issued must publish notices of the same for three weeks in the 
newspapers, and after such period keep posted, along with the government 
tax receipt,!” an affidavit of the fact of the publication and the obtaining of 
such license; and further, a duly authenticated copy of the tax receipt is 
required to be filed with a certain state officer, whose duty it is to publish 
monthly lists of such licenses. This statute has recently been held by the 
Supreme Court unconstitutional as an unreasonable burden on the federal 
power of taxation. State of North Dakota v. Hanson, 30 Sup. Ct. 179. 


trict, 120 U.S. 489. But otherwise it is merely potentially exclusive until Congress 
acts. Gilman v. Philadelphia, 3 Wall. (U. S.) 713; Nashville, etc. Ry. v. Alabama, 
128 U. S. 96. 

w. i gd v. Oregon, 7 Wall. (U.S.) 71,77. See Gibbons v. Ogden, g Wheat. 

. S.) 1, 198. 

® M’Cullogh v. Maryland, 4 Wheat. (U.S.) 316; The Collector v. Day, 11 Wall. 
(U. S.) 113. See 19 Harv. L. REv. 286. 

10 U.S. v. Snyder, 149 U. S. 210; Palfrey v. City of Boston, ror Mass. 329. 

" Ambrosini v. U. S., 187 U.S. 1; U. S. v. Owens, 100 Fed. 70. 

2 License Tax Cases, 5 Wall. (U.S.) 462; Pervear v. The Common, 5 Wall. (U. S.) 
475. A provision to this effect has now been incorporated in the internal revenue 
statute. U.S. Comp. Stat. (1901) § 3243. 

18 ‘Mugler v. Kansas, 123 U. S. 623; Kidd v. Pearson, 128 U. S. 1. 

State v. Teahan, 50 Conn. 92; Fruide v. State, 66 Neb. 244. The fact of payment 
may be proved by the — records of the. United States revenue collector (State v. 
Intoxicating Liquors, 44 Vt. 208; State v. Gorham, 65 Me. 270); or by a certified 
copy of these records (State v. White, 70 Vt. 225; State v. Howard, 91 Me. 396), or by 
other evidence (Common v. Brown, 124 Mass. 318). 

%* Common v. Uhrig, 146 Mass. 132; Guy v. State, 96 Md. 692. * 

yh re ama 82 . 729; In re Huttman, 70 Fed. 699. Contra, In re Hirsch, 
74 Fed. 920. 

* The United States statute requires all persons to keep posted the receipts denot- 
ing payment of the tax. U.S. Comp. Start. (1901) § 3239. 
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As in the case of interstate commerce and of patent rights, whether the test 
applied be that of reasonableness or that of directness, the question is 
largely one of degree. A state statute requiring persons selling oleomar- 
garine under a similar federal license to display signs to that effect on their 
wagons has been upheld. On the other hand it has been held that liens 
securing payment of the United States internal revenue tax are not subject 
to state recording acts.'® The statute in the present case imposes a burden 
on the person who pays the federal tax solely because of the payment of 
such tax and the posting of the license as required by the United States 
statute, irrespective of any user of such license within the jurisdiction. 
Hence there are no acts upon which the police power can rightfully operate, 
as was true in the oleomargarine case. On the contrary, the present statute 
is more closely analogous to the question involved in the lien case, since it 
is in form and substance a direct burden on the collection of federal taxes. 
Therefore, as an interference with the means employed by the national 
government in the exercise of its lawful power of taxation, it was rightly 
held unconstitutional. 


ORIGINAL PROBATE OF FoREIGN Wits. — Normally a will should be 
presented for primary probate at the testator’s last domicile’ regardless 
where it was executed or where the death occurred.? And at that place it 
is ordinarily the duty of the executor to offer the will for probate.* Reasons 
of convenience of proof, coupled with the fact that the settlement of the 
estate as well as the construction * and validity ° of the will (except as to 
foreign realty) ® are governed by the law of the domicile, make this practice 
desirable. Then, if necessary, ancillary probate or administration will be 
granted by those states and countries in which the deceased has left prop- 
erty.’ It is not strictly necessary, however, that this order be followed. 


Since every sovereign has plenary power with respect to the administra- 
tion of the estates of deceased persons situated within the jurisdiction, any 


* Common v. Crane, 158 Mass. 218. A state may, under its police power, tax 
oleomargarine selling, though it is licensed by the federal government. Plumley v. 
Massachusetts, 155 U. S. 461. 

# U.S. v. Snyder, supra. 


* Mills v. Fogal, 4 Edw. Ch. (N. Y.) 559. See Stark v. Parker, 56 N. H. 481, 487. 
Similarly, in case of intestacy the primary administration is at the domicile. Stevens 
v, Gaylord, 11 Mass. 255, 262. 

? Converse v. Starr, 23 Oh. St. 4gr. 

® Mills v. Fogal, supra; Scripps v. Wayne Probate Judge, 131 Mich. 26s. 

* Harrison v. Nixon, g Pet. (U. S.) 483, 504 (personalty); Guerard v. Guerard, 73 
Ga. 506 (realty); Story, ConFticts, 8 ed., § 479 (a) (#). But if a change of domicile 
occurs, then the law of the domicile at the time the will was made governs. Atkinson v. 
Staigg, 13 R. I. 735: Staigg v. Atkinson, 144 Mass. 564. 

5 Moultrie v. Hunt, 23 N. Y. 394; Story, Conruicts, 8 ed., §§ 465-473, 481. 
’ For statutes making probate in the domicile conclusive as to personaly, see 1 WOERNER, 
Law OF ADMINISTRATION, 2 ed., 493. 

® Robertson v. Pickrell, 109 U. S. 608; Story, Conrticts, 8 ed., §§ 474, 483. 
As to realty, statutes in but few states make probate in the domicile conclusive. 
1 WOERNER, LAW OF ADMINISTRATION, 2 ed., 494. 

7 For list of state statutes providing for ancillary probate or administration, see 
1 WOERNER, LAW OF ADMINISTRATION, 2 ed., 493. Ancillary probate will be aend 
even though the court in a prior original proceeding held the will invalid. Willett’s 
Appeal, 50 Conn. 330; Succession of Gaines, 45 La. Ann, 1237. 
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state where property of the deceased is found may grant original probate, 
though the will has never been probated at the testator’s domicile; * but 
this probate will be conclusive only as to property within the jurisdiction.® 
And such proceedings are merely ancillary in character.’ Moreover, the 
courts of the domicile, to preserve their primary jurisdiction, will refuse 
recognition to foreign administration of this nature and require presenta- 
tion of the original will for probate," even under broad statutes commonly 
in force whereby “all wills duly proved in any other state or country ” 
may be recorded on production of authenticated copies of the will and 
foreign probate.” Thus a departure from the normal method may fre- 
quently lead to great confusion.” 

Whether a court will so admit a foreign will to probate before it has 
been probated at the domicile of the testator is a question of discretion 
rather than of power.* To this effect is a recent decision, although on the 
facts presented jurisdiction was declined. Rackemann v. Taylor, go N. E. 
552 (Mass.). Notwithstanding practical convenience and principles of 
comity favor refusal of probate in such a situation, there may neverthe- 
less be circumstances which in the opinion of the court will justify a de- 
parture from the customary procedure. Thus where it is plainly for the 
accommodation of all parties concerned, and all assent, the court should not 
arbitrarily decline to take jurisdiction. And when the executor or other 
party withholds the will from the proper court, original administration 
for the protection of local creditors is rightly granted by any state having 
property within its control.” Again, objections on grounds of comity 
may be minimized so as to justify an original foreign probate; as, for 
example, where the whole or the bulk of the property consists of foreign 
realty, which is always governed by the law of the situs.® Finally, when 
once probate has been granted without objection, mere reasons of policy 
will be no sufficient ground for its annulment.’” In a late case a testator 
died domiciled in England and left two separate and independent wills, 
one disposing of his entire English property and the other of his property, 
real and personal, situated in Kansas. The English will alone was pro- 
bated in England, while the American will was brought to Kansas and 
there admitted to probate. Thompson v. Parnell, 105 Pac. 502 (Kans.). 
These facts offered an excellent opportunity for the exercise of the court’s 


_ § Pepper’s Estate, 148 Pa. St. 5 (realty); Zn re Gordon, 50 N. J. Eq. 397 (per- 
sonalty). This power is frequently declared by statute. In re Clayson’s Estate, 26 
Wash. 253; Jaques v. Horton, 76 Ala. 238. 

® Walton v. Hall’s Estate, 66 Vt. 455 (realty). On principles of comity the law of 
the domicile will usually be followed as to personalty. Wells v. Wells, 35 Miss. 638, 
and authorities cited under note 5, supra. But a contrary rule is sometimes adopted 
by statute. Newcomb v. Newcomb, 108 Ky. 582. ‘ 

- 1 Prescott v. Durfee, 131 Mass. 477; Stevens v. Gaylord, supra. 

" Scripps v. Wayne Probate Judge, supra; Wallace v. Wallace, 3 N. J. Eq. 616. 
Where the original is detained by the foreign court, proof by means of commissioners is 
allowed. McDonald’s Estate, 130 Pa. St. 480. Cf. Loring v. Oakey, 98 Mass. 267. 

2 In re Clark’s Estate, 148 Cal. 108; Bate v. Incisa, 59 Miss. 513; Tarbell v. 
Walton, 71 Vt. 406. 

18 For example, see two cases on the same will: Matter of Cameron, 47 N. Y. App. 
Div. 120, and Davis v. Upson, 230 Ill. 327. 

™“ Cf. Putnam v. Pitney, 45 Minn. 242. 

%* Bowdoin v. Holland, ro Cush. (Mass.) 17. 

© Varner v. Bevil, 17 Ala. 286; Pepper’s Estate, supra. 

17 Hyman v. Gaskins, 27 N. C. 267. 
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discretion in favor of taking jurisdiction. Since it is held in England that 
in case of two such separate wills the foreign will is not entitled to English 
probate,'* admission to probate at the situs of the property was. not only 
the most convenient solution but also violated no principles of comity. 


JURISDICTION OF Equity TO RESTRAIN CRIMINAL PROCEEDINGS. — In 
early times when the common-law courts, because of the corruption and 
lawlessness of the period, were unable to give adequate relief, equity took © 
jurisdiction of many criminal matters.’ But this extended jurisdiction be- 
came obsolete as the need for it disappeared.? And in modern times, it has 
been broadly stated that equity has no power to enjoin criminal proceed- 
ings, nor to restrain the enforcement of statutes or ordinances.’ It is, of 
course, true that equity cannot by its decree bind the criminal courts or 
the sovereign. But it is no more impossible to restrain private prosecutors 
from initiating criminal proceedings than to prevent them from starting 
civil suits. Nor does there seem to be any jurisdictional objection to the 
enjoining of public prosecutors who are acting under an invalid statute,® or 
an incorrect interpretation of a valid statute, or even a misapprehension of 
fact. Such an injunction is not aimed at the state itself.’ The real ques- . 
tion, then, in these cases is not whether equity can, but whether it should, 
restrain criminal prosecutions; that is, the question is one not of power but 
of policy.® 

It may be conceded that as a general rule equity should not so inter- 
fere.° Furthermore, it is obvious that equity should not enjoin a criminal 
proceeding where it would not enjoin a civil suit. And many cases appar- 
ently denying altogether the jurisdiction of equity to interfere with criminal 
proceedings may be distinguished on this ground, since the facts raise no 
question of irreparable damage or of inadequacy of remedy at law.’° Where, 
however, the plaintiff’s legal remedy is clearly inadequate, equity can and 
should enjoin criminal proceedings, unless the objections of public policy 
appear too strong. The nature of the wrong sought to be redressed is 
material on this question of policy. Courts are, therefore, more ready to 
enjoin prosecutions ex relatione, or under municipal ordinances, than pro- 
- ceedings for other violations of the law." 


. ay the Goods of Coode, 1 Prob. & Div. 449; In the Goods of Murray, [1896] 
rob. 65. 


1 1 SPENCE, EQ. Jur. 341, 685. 

* See In re Sawyer, 124 U. S. 200, 210, 

% The Old Dominion Telegraph Co. v. Powers, 140 Ala. 220; Suess v. Noble, 31 
~> oe 5 See Mayor of York v. Pilkington, 2 Atk. 302; Holderstaffe v. Saunders, 

. 16. 

* Suess v. Noble, supra. See Ex parte Young, 209 U. S. 123, 163. 

5 Hendy v. Owen, Moore 820; Mayor of York v. Pilkington, supra. 

®° Ex parte Young, supra. 

7 Ex parte Young, supra. Cf. Fitts v. McGhee, 172 U. S. 516. 

* See Hemsley v. Myers, 45 Fed. 283, 288; Ex parte Young, supra, 166. Cf. Lord 
Hardwicke’s language in Lord Montague v. Dudman, 2 Ves. Sr. 396. 

® See In re Sawyer, 124 U. S. 200, 210; 19 Harv. L. REv. 382. 

10 See, e. g., Kerr v. Corporation of Preston, 6 Ch. D. 463; Minneapolis, etc. Co. 
v. McGillivray, 104 Fed. 258. 

4 See 17 Harv. L. REv. 567; Sylvester Coal Co. v. The City of St. Louis, 130 Mo. 
323, 330. 
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The existing state of the authorities is quite confused. It is generally 
agreed that equity may act where a party to an equitable suit seeks to try 
the self-same issue in a subsequent criminal suit,” or tries to interfere by 
criminal prosecutions with an act ordered by the court.“ But whether 
the fact that the criminal proceeding would involve irreparable injury to 
the plaintiff’s property calls for equitable interference is not uniformly 

decided; though by the better view the jurisdiction is conceded.“ And the 
authorities are in even greater conflict where the jurisdiction is sought to be 
based on the avoidance of multiplicity of suits at law; that i is, by a bill of 
peace. Where there are many defendants at law, and all unite in raising 
the same issue of law as a defense, it would seem that equity should take 
jurisdiction.” An injunction under such circumstances was, however, re- 
fused in a recent case. J. W. Kelly & Co. v. Conner, 123 S. W. 622 (Tenn.). 
Similarly, where a single plaintiff seeks by the bill to avoid multiplicity of 
suits, all raising the same issue of law, the bill should be allowed.’* Whether 
in the latter case the plaintiff need first establish his right at law is not alto- 
gether clear on the authorities. The majority of the cases do not enforce 
this requirement.'7 The minority view would, however, seem applicable 
where the bill is laid as a pure bill of peace, but there appears to be no mul- 
tiplicity of suits pending. If the common question is one of fact, it may 
seem doubtful as a matter of policy whether the bill should be allowed, be- 


cause of the resulting invasion of the province of the jury in criminal 
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JURISDICTION oF Equity To ENJOIN THE PASSAGE OF A MUNICIPAL 
ORDINANCE. — The considerations which lead equity to enjoin the enforce- 
ment of municipal ordinances are referred to in the preceding note. Cer- 
tainly if the enforcement of a particular ordinance could not be restrained, 
an injunction will not lie against its passage. But the converse of this 
a is not necessarily true. Municipal assemblies have a power of 

gislation, delegated to them by ‘the legislature, in the exercise of which 
they should be as immune from judicial interference as is the legislature 
itself! And as a court may not interfere with the legislature while delib- 


. ® Mayor of York v. Pilkington, 2 Atk. 302. Cf. hamaied v. Bates, 13 Ca. D. 498. 
See Harkrader v. Wadley, 172 U. S. 148. 

%8 Turner v. Turner, 15 Jur. 218. 

14 Dobbins v. City of Los Angeles, 195 U. S. 223; Ryan v. Jacob, 6 Wkly. L. Bul. 
(Oh.) 139; Shinkle v. City of Covington, 83 Ky. 420. See Grand Junction Water- 
works Co. v. Hampton, etc., [1898] 2 Ch. 331. Contra, Suess v. Noble, 31 Fed. 855. 

% City of Chicago v. Collins, 175 Ill. 445. Cf. Ewelme Hospital v. Andover, 1 Vern. 
yan Contra, Wade v. Nunnely, 19 Tex. Civ. App. 256 (no bill unless irreparable 

ee State ex rel. Kenamore v. Wood, 155 Mo. 425. 
hird Ave. R. R. Co. v. The Mayor, etc., 54 N. Y. 159; Block v. Crockett, 61 
Ww. Va. 421. But see City of Galveston v. Mistrot, 47 Tex. Civ. App. 63 (no bill unless 
rable damage); Predigested Food Co. v. McNeal, 1 Oh. N. P. 266. 
"Third Ave, R. R. Co. v. Mayor, etc., supra. See Sylvester Coa] Co. v. St. Louis, 
130 o Mo. 323. Contra, West v. Mayor, to Paige (N. Y.) 539. See Lord Tenham v. 
Herbert, 2 Atk. 483. 

18 Arbuckle v. Blackburn, 113 Fed. 616; Predigested Food Co. v. McNeal, supra. 
See Davis v. American Society, etc., 27S N. Y. 362; Davis v. Fasig, 128 Ind. 271, 276. 
Cf. Tribette v. Illinois Central R. R. Co., 70 Miss. 182. 


* New Orleans Waterworks Co. v. New Orleans, 164 U. S. 471. 
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erating upon the adoption of a law, the general rule is that equity will not 
enjoin the passage of an ordinance which is legislative in character. Chicago, 
Rock Island, & Pacific Ry. Co. v. City of Lincoln, 124 N. W. 142 (Neb.). 

But a municipal corporation also exercises other than legislative functions. 
And, while the rule above is everywhere recognized, it has frequently been 
held that it has no application if the ordinance is not legislative in char- 
acter; in which case its passage may be enjoined.? Even cases adopting 
this distinction as a basis of decision reach conflicting results because of the 
difficulty of determining whether a particular ordinance is in fact legisla- 
tive. Thus there have been decisions both ways as to enjoining the passage 
of an ordinance granting to a public service corporation the privilege of 
using the streets.’ And, although there would seem to be no distinction, in 
this connection, between an ordinance authorizing a contract with a gas 
company and one authorizing a contract with a water company, yet relief 
has been refused in the former case ‘ but granted in the latter. A different 
limitation on the general rule is adopted in other cases, which hold that an 
injunction will issue against the passage of an ordinance which is ultra vires 
the municipal body about to pass it, even though the ordinance is clearly 
legislative in character. Under such circumstances a few courts have said 
that relief by injunction may be had as well before as after its passage.’ 
Much more frequently, however, it has been held that the relief will not be 
granted in any case unless the mere passage of the ordinance, as distinguished 
from its enforcement, would cause irreparable damage.* Were this rule 
followed strictly, it would seem to preclude relief in any case; for an in- 
junction either against the enforcement of the ordinance, or the execution 
of the contract authorized, or against the exercise of the privilege granted, 
would, under any circumstances, be a remedy wholly adequate.® 

This being so, no hardship could result from a general rule that an in- 
junction should never be issued against the passage of an ordinance. And 
it is believed that such a rule would be a proper limitation on the jurisdic- 
tion of equity. Certainly, no convincing reason in favor of a further exten- 
sion has been suggested in any of the cases. Indeed, the distinctions drawn 
in the decisions have little merit, on principle, as bearing on the question in 
hand, and have led only to confusion. Other things being equal, it seems 
preferable that the members of municipal assemblies be left to exercise 
their discretion in voting on subjects under discussion without interference 
by the courts. 


REMEDIES OF AN ABUTTING LANDOWNER WHOSE PROPERTY IS INJURED 
By Pusiic Works. — Since 1850 the constitutional provision that property 
shall not be taken for public use without compensation has been construed 
to apply to the right of an abutting landowner not to have his property de- 


2 Roberts v. City of Louisville, 92 Ky. 95: 

3 State ex rel. Rose v. Superior Court of Milwaukee, ros Wis. 651; Albright v. 
Fisher, 164 Mo. 56; State ex rel. Abel v. Gates, 190 Mo. 540. 

* Montgomery Gas-Light Co. v. City Council of Montgomery, 87 Ala. 245. 

5 Poppleton v. Moores, 62 Neb. 851. 

® International Trading-Stamp Co. v. City of Memphis, ror Tenn. 181. 

7 See Spring Valley Water-Works v. Bartlett, 16 Fed. 615. 

8 Murphy v. East Portland, 42 Fed. 308. 

® See Whitney v. Mayor, etc. of New York, 28 Barb. (N. Y.) 233. 
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preciated in value by smoke, noise, or deprivation of light and air, etc., in- 
cident to the running of an elevated or other railroad.1_ The property right 
of which the owner is deprived is the action of nuisance which he would 
have, were the railroad in a private business? Assuming the existence of 
this right, interesting questions arise as to the owner’s remedies for its in- 
fringement by a public service corporation. 

An action at law will lie to recover compensation for realty appropriated 
to public use without proper condemnation proceedings, on the principle of 
quantum meruit, or by analogy to the action of trover in the case of per- — 
sonal property.’ Similarly, future damages may be recovered for injury to 
realty where the damage is permanent.‘ In such cases the true rule of com- 
pensation is the depreciation in the value of the land referable to the de- 
_fendant’s tort,® although in New York damages are allowed only to the time 

of the trial. In a few jurisdictions equity has relieved the landowner in 
rather an unusual manner: an injunction will issue to be operative unless 
‘the defendant within a limited time pay the compensation fixed by the 
court, and upon such payment the plaintiff is required to execute a con- 
veyance of the so-called easements.’ Such an injunction is expressly denied 
in Illinois and several other states,* to which South Dakota is now to be 
added. Hyde v. Minnesota, D. & P. Ry., 123 N. W. 849. 

An analogy to this equitable remedy is the owner’s right, allowed in some 
cases, to enjoin the use of land appropriated, until compensation is made.° 
But such relief is really no more than a summary means of compelling 
payment; and the remedy at law seems adequate both in the case where 
land is actually taken and where it is injured. Only in New York, there- 


1 Lewis, Eminent Doman, 3 ed., §§ 63-66 (54-57); Eaton v. B.C. & M.R.R. 
Co., 51 N. H. 504; Story v. N. Y. Elevated Ry., go N. Y. 122. See Pumpelly v. Green 
Bay Co., 13 Wall. (U. S.) 166, 177. But see Fries v. N. Y. & H. R. R., 169 N. Y. 
270. See also 15 Harv. L. REv. 665; 19 ibid. 127... 

2 See Wehn v. Comm’s of Gage Co., 5 Neb. 494; Burwell v. Comm’s, 93 N. C. 73; 
Lewis, EMINENT DoMAIN, 3 ed., § 65 (56). 

_ § U.S. v. Linah, 188 U.S. 445. See LEwis, EMINENT Doman, 3 ed., § 889 (623), 
note 41 and cases cited. 

* City of Centralia v. ey 156 Ill. 561; Aldis v. Union Elev. R. R., 203 Ill. 567; 
Harvey v. Mason City R. R., 129 Ia. 465; Chicago, ett. R. R. Co. v. O'Neill, 58 
Neb. 239; White v. R. R., 113 N. C. 610; Grafton v. B. & O. R. R., 21 Fed. 309; 
R. R. Co. v. Hambleton, 40 Oh. St. 496; O’Brien’s Ex. v. Pa. S. V. R. R. Co., 119 
Pa. St. 184; Blanchard v. Kansas City, 5 McCrary (U. S.) 217. 

5 See Bohm v. Metropolitan Elevated Ry., 129 N. Y. 576. 

® Pond v. Metropolitan Elevated Ry., 112 N. Y, 186; Ottentot v. N. Y., L. & W. 
Ry. Co., 119 N. Y. 603; Tallman v. Metropolitan Elevated Ry., 121 N. Y. 119. See 
Pappenheim v. Metropolitan Elevated Ry., 128 N. Y. 436. 

Pappenheim v. Metropolitan Elevated Ry., supra; Galway v. Metropolitan Ele- 
vated Ry., 128 N. Y. 132; Kernoochan v. Manhattan Ry. Co., 161 N. Y. 339; Westphal 
v. City of New York, 177 N. Y. 140; Woolsey v. N. Y. Elevated Ry., 134 N. Y. 323; 
McElroy v. Kansas City, 21 Fed. 257; — v. Newton, 60 N. J. Eq. 399 (revers- 
ing 57 N. J. Eq. 367, on another ground); Patton v. Olympia Door Co., 15 Wash. 
210, Seealso Gray v. M. R. Co., 128 N. Y. 499. In Long Island R. R. Co. v. Garvey, 
159 N. Y. 334, the railroad succeeded by condemnation in doing what it had been _ 
unconditionally restrained’from doing in Garvey v. Long Island R. R. Co., 159 N. Y. 
323 — running a turntable and steam trains near the plaintiff’s premises. 

§ Stetson v. Chicago & Evanston R. R., 75 Ill. 74. See AMEs, CAsEs on Equity, 
599, note 4 and cases cited. 

® Elwell v. Eastern R. R., 124 Mass. 160; Evans v. M. I. & N. Ry. Co., 64 Mo. 
453 (ootene insolvent). See LEwis, EMINENT Doman, 3 ed., § 883 (618) and cases 
cl 
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fore, because of the anomalous rule of damages at law, is such equitable 
interference justifiable.” The basis of this relief in other jurisdictions is said 
to be the necessity of protecting the private landowrier, because of his un- 
equal position, against the abuse of the extensive power of eminent domain 
granted to large corporations." But, unless the corporation is irresponsible 
_ or insolvent, the only hardship on the plaintiff in leaving him to his remed 
at law is a possible delay in receiving compensation.” In other words, it 
would seem that the plaintiff, to entitle him to such a conditional injunc- 
tion, should show his remedy at law to be inadequate. Moreover, even 
assuming that there may be proper equitable jurisdiction in the case of 
land appropriated, the difficulty of accurately determining damages in ad- 
vance may give cause for a different rule where no land is actually taken. 
For until the structure is built and trains are running, it may be specula- 
tive even to say that any legal right of the plaintiff will be infringed; then, 
too, a rise in the value of the lands in the vicinity because of the improve- 
ment may reduce his claim to nominal damages.'* It is true that this argu- 
ment applies equally against condemning in advance these intangible rights ; 
but it is not a great hardship to make the plaintiff wait until he has been 
actually damaged before suing at law for compensation. 


THE JURISDICTION OF EQUITY OVER THE REALTY OF AN INFANT. — 
Whenever a suit is instituted in a court of chancery relative to an infant’s 
person or property, the infant is treated as the ward of the court, under its 
special cognizance and protection.' This jurisdiction seems to have had 
its origin in the functions of the king as parens patriae, and to have been 
transferred to the courts of chancery at an early date? The infant’s per- 
sonal estate, even though derived as an income from realty, has always been 
at the disposition of the court. His legal estates in realty, however, could 
not, by the old English law, be converted into personalty.* The reason for 
the distinction appears to have been that by changing the nature of the 
minor’s estate from real to personal, the rights of third persons who would 
be entitled to succeed in case of the minor’s death would be materially 
affected, inasmuch as personalty and realty descended in different chan- 
nels.’ Although this reason may once have been valid, it loses all force in 
view of the modern doctrine of equitable conversion, by which the proceeds 
of realty are treated in equity as realty until the infant, upon reaching 
majority, exercises his election. Consequently many of our states have 


10 See Pond v. Metropolitan Elevated Ry., 112 N. Y. 186, 189. 

1 See East R. R. v. E. T. R. R., 7. 275. 

12 See McElroy v. Kansas City, 21 Fed. 257. 

18 In McElroy v. Kansas City, supra, the insolvency of the corporation was con- 
sidered in determining the balance of convenience. 

* Bohm v. Metropolitan Elevated Ry., 129 N. Y. 576. 

1 Lloyd v. Kirkwood, 112 Ill. 329;. Rogers v. McLean, 34 N, Y. 536. 

2 See Losey v. Stanley, 147 N. Y. 560, 569. 4 _ 

® Winchester v. Norcliffe, 1 Vern. 434; Matter of Stevens, 114 N. Y. App. Div. 


7. 

* Russel v. Russel, Molloy, 525; Calvert v. 

5 See Hale v. Hale, 146 Ill. 227, 249; Richards v. Tennessee, etc. Ry. Co., 
106 Ga. 614, 635. 

® In re McMi 126 N. Y. App. Div. 155. 


6 Beav. 97. 
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rejected the English distinction and asserted an inherent power in their 
equity courts to decree the sale of infants’ lands.” The need of such juris- . 
diction is obvious in the case of infants whose estates are burdened with 
unproductive realty; and its wisdom is everywhere recognized by remedial 
legislation. Despite the statutes, however, the question of inherent juris- 
diction is not yet at rest, but emerges when strict compliance has not been 
made with statutory provisions.® 
A recent case tests the jurisdiction of equity from an unusual point of 
view. The plaintiff purchased a farm from infant heirs under a contract 
and deed, both of which recited the contents of the farm as “245 acres, 
more or less.” After the sale had been completed and ratified by the court 
on the infants’ behalf, the plaintiff discovered that the farm contained only 
235 acres. He thereupon brought a bill in equity against his vendors, 
asking for an abatement in the purchase price, and was allowed to recover. 
McComb v. Gilkeson, 66 S. E.77 (Va.). Reformation because of a mutual 
mistake of fact is one of the most common grounds of equitable jurisdic- 
tion; and there can be no doubt that a court may intervene to rescind or 
reform an executed transaction for the benefit of an infant.® In the present 
case, however, the decree was adverse to the infants. The statutes em- 
powering the sale of infants’ lands explicitly limit the jurisdiction to sales 
which are made in the interest of the infant: It has accordingly been held 
that since the court has no general jurisdiction to decree the sale of infants’ 
lands, it cannot decree reformation adversely to an infant where his guar- 
dian and the purchaser have made a mutual mistake of fact respecting 
the amount of land covered by the deed.” The decision in the present case 
is manifestly more just and might possibly be reached without logical diffi- 
culty on a more liberal interpretation of the statute. Nevertheless, the 
case suggests the practical advantage of admitting an inherent power in 


a court of equity, as paramount guardian, to deal as freely with the realty 
of infants as with their personalty.™ 


PRIVILEGE OF NON-RESIDENT PARTIES AND WITNESSES FROM SERVICE 
oF Process. — From early times parties and witnesses in any form of judi- 
cial proceeding have been privileged from arrest on civil process, eundo, 
morando, et redeundo. The privilege was not primarily personal, but rather 
the privilege of the court, its object being to prevent any clogging of the 


7 Sale of lands for an advantageous division or better investment: Dampier v. _ 
McCall, 78 Ga. 607; King v. King, 215 Ill. 100; Fitzpatrick v. Beal, 62 Miss. 244; - 
Thorington v. Thorington, 82 Ala. 489 (sale of infants’ estate in remainder). Contra, 
Elliot v. Fowler, 112 Ky. 376; Losey v. Stanley, 147 N. Y. 560; Rhea v. Shields, 103 
Va. 305. 

® Bim v. East Tennessee, etc. Ry. Co., supra; Elliot v. Fowler, supra, 

® Reynolds v. McCurry, roo Ill. 356. 

10 Dickey v. Beatty, 14 Oh. St. 389. 

™ A case decided subsequently to the principal case ig a distinct hardship 
upon an infant by refusing inherent jurisdiction over his land. The infant took an 
interest in land under a will which was refused probate because of invalidity. The 
infant’s claim was thereafter advantageously compromised with the sanction of the 
court. Upon a dispute as to the title of the land, the settlement was held ineffectual. 
Dixon v. Cozine, 64 N. Y. Misc. 602. 


1 VINER, ABRIDGMENT, Tit. “Privilege,” B. pl. 3 (Party); C. pl. 16 (Witness). | 
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judicial machinery. So it was a contempt to arrest a privileged person, or, 
in the court’s presence, even to serve summons upon him;? at the same time 
the privileged party could not abate the suit. 

England has long recognized that non-residents deserve special favor; * 
but the growth of their privilege has been more carefully worked out in this 
country, where some of the parties or material witnesses to any suit are so 
frequently from jurisdictions other than that of the forum. Although a court 
can command the presence of those within its jurisdiction, it must invite 
those from without. For while remaining at home a non-resident retains 
the fundamental and very substantial right to be sued there and only there; ® 
a right which he will not lightly endanger by voluntarily submitting to an- 
other jurisdiction in order there to testify, sue, or be sued. At a time when 
an arrest could be had on almost every civil action,’ exemption simply from 
arrest afforded him a substantially inclusive privilege. To-day, however, 
to give the court jurisdiction, the defendant need only be notified, not 
haled into court; and since, therefore, the capias has become the rare ex- 
ception, and the summons the normal original process, the non-resident 
demands more than exemption from arrest. Accordingly, -he was early ° 
granted immunity from service of summons, and the privilege is now well- 
nigh universal.!° An anomalous exception, however, that parties plaintiff 
are not thus privileged" is perpetuated in a strong dictum of a recent case. 
Chittenden v. Carter, 74 Atl. 884 (Conn.).- It is everywhere agreed that 
parties defendant are privileged; but it is argued that as parties plaintiff 
have set in motion the wheels of justice, they should abide the consequence 
of being sued in turn. But the great weight of authority “ holds that as each 
person is properly to be sued at home, that right is not forfeited by entering 
the jurisdiction to sue a resident." 

To extend this privilege to non-resident defendants in criminal proceed- 
ings is to lose sight of the reason for the rule. It is one thing to encourage 
voluntary submission by a non-resident not otherwise obtainable; it is 
quite a different thing to accord to the prisoner dragged into the jurisdic- 


2 Cole v. Hawkins, Andr. 275. : 

3 VINER, ABRIDGMENT, Tit. “Privilege,” B. pl. 24; Poole v. Gould, 1 H. & N. 99 
(disregarding the rule that the privilege extended to summons, as laid down in CHITTY’s | 
ARCHBOLD PRACTICE, 9 ed., 174). 

* Walpole v. Alexander, 3 Doug. 45. 

5 See Works, COURTS AND THEIR JURISDICTION, § 37. 

® Jacobson v. Hosmer, 76 Mich. 234; Hale v. Wharton, 73 Fed. 739. See also 
ALDERSON, JUDICIAL WRITS, § 113 e¢ seq., for a full discussion of the matter. 

7 3 BLACKSTONE, COMMENTARIES, 282. 

8 Works, CoURTS AND THEIR JURISDICTION, § 35. 

® Halsey v. Stewart, 4 N. J. L. 426; Parker v. Hotchkiss, 1 Wall. Jr. (U. S.) 269. 

10 Mitchell v. Huron Circuit Judge, 53 Mich. 541 (privilege need not be extended to 
residents); Andrews v. Lembeck, 46 } . St. 38 (whether non-residents of county or 
of state. But see Massey v. Colville, 45 N. J. L. 119); Wilson v. Donaldson, 117 
Ind. 356; Sherman v. Gundlach, 37 Minn. 118. But see Cassem v. Galvin, 158 Ill. 30. 

me pray An Vose, 27 Conn. 1; Baldwin v. Emerson, 16 R. I. 304; Guynn v. McDan- 
eld, 4 Ida. 605. 

”% This is true even in Connecticut. Wilson Sewing Machine Co. v. Wilson, 51 
Conn. 595. Contra, Capwell v. Sipe, 17 R. I. 475. 

3 In re Healey, 53 Vt. 694; Hale v. Wharton, 73 Fed. 739. The special nature of 
the remedy sought will explain Mullen v. Sanborn, 79 Md. 364. 

4 The privilege, being founded on common-law principles, is not derogated by 
statutes allowing service on a defendant “wherever found.” Wilson v. Donaldson, 
117 Ind. 356. Contra, Christian v. Williams, 111 Mo. 429. 
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tion perforce, a privilege denied to residents.” It is true that one extradited 
from a foreign country is privileged at least from arrest on civil process.” 
But this is because of the express provisions of treaties; whereas interstate 
rendition is a matter not of comity but of constitutional right. So, too, 
the privilege extends to one brought into the jurisdiction on charges trumped 
up for the purpose.’” But that is only one instance under the broader in- 
dependent rule that all persons, whether concerned in judicial] proceedings 
or not, who are brought into the jurisdiction improperly, as by fraud or © 
force, are privileged."* Some courts, however, privilege all non-resident 
defendants in criminal actions.’® Thus privilege from arrest was given in 
Weale v. Clinton Circuit Judge, ‘123 N. W. 31 (Mich.). But on the other 
hand, privilege even from summons was denied in Netrograph Mfg. Co. v. 
Scrugham, 197 N. Y. 377. In the latter case the fact that the prisoner’s 
return on bail was in a sense voluntary affords ground for an arguable 
distinction ;”° yet as he was always potentially in the power of the court, 
privilege was properly denied him.” 

In short, any one not subject to interstate rendition, coming voluntarily 
from without the jurisdiction to participate therein in any form of judicial 
proceeding, either civil or criminal, should be privileged from service of 
all civil process while remaining in the jurisdiction” for the original 
purpose.” 


Risk oF Loss AFTER AN EXECUTORY CONTRACT FOR THE SALE OF REAL 
Estate. — If, after an executory contract for the sale of real estate, the 
property is destroyed by fire,! upon whom should the loss fall? Where the 
calamity is occasioned by the fault of either of the contracting parties, or 
where the contract expressly provides for risk of loss,” the answer is simple; 
but further than this neither the courts nor students of the law * are agreed. 
As failure of consideration is ground for rescinding a contract, the de- 
struction of any considerable part of the res before performance ends all 


% Goodwin v. Lordon, 1 A. & E. 378; Hare v. Hyde, 16 Q. B. N. Ss. 394; Scott v. 
Curtis, 27 Vt. 762. 

© In re Reinitz, 39 Fed. 204. 

17 Byler v. Jones, 79 Mo. 261. 

18 Williams v. Reed, 29 N. J. L. 385. 

19 Moletor v. Sinnen, 76 Wis. 308; Jacobson v. Hosmer, 76 Mich. 234; State ex rel, 
Hattabaugh v. Boynton, 121 N. W. 887 (Wis.). ? 

20 Gilpin v. Cohen, L. R. 4 Ex. 131. 

* Reid v. Ham, 54 Minn. 305. Contra, Kaufman v. Garney, 173 Fed. 550; Martin 
v. Bacon, 76 Ark. 158. 

® The privilege should not extend to causes of action arising therein. See Nichols 
v. Horton, 14 Fed. 327, 330. 

% The privilege may be set up by a plea in abatement, or preferably by a motion 
— special appearance. See Thornton v. American Writing Machine Co., 83 Ga. 
288. 


’ For losses from other causes, involving the same question, see 15 Harv. L. REv. 
3 (eminent domain); Poole v. Shergold, 2 Bro. C. C. 118 (blowing down of timber) ; 
enney v. Wexham, 6 Madd. 355 (death of cestui que vie in sale of annuity). 
® See Marks v. Tichenor, 85 Ky. 536. The courts examine the contract closely 
- any indication of the parties’ intention as to risk of loss. See Allyn v. Allyn, 154 
ass. 570. 
ex See 1 Harv. L. REv. 373 e seg.; 9 Harv. L. Rev.106; 1 Corumpia L. 
Vv. I. 
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liabilities‘ under a contract contemplating the continued existence of 
that ves.5 And several decisions ® go on the theory that the parties must, 
from the nature of the contract, have contemplated that the property when 
conveyed be in substantially its original condition; so that, if the vendor 
cannot convey such property, he has no recourse against the purchaser in 
case of loss. 

A second view, regarding, not the legal title, but the jus fruendi of the 
original premises as the substantial thing bargained for, arrives at the con- 
clusion that the party in possession should be the loser.’ And the party in 
possession is usually the vendor. That the vendor has, in the absence 
of express circumstances, the right of possession ® and profits ® up to the 
date of conveyance is undeniable; but the explanation is, that since he is 
not entitled to interest on the purchase price from the date of the agree- 
ment,’° it would be unfair to deprive him, even temporarily, of the bene- 
ficial use of both the money and the land." 

As equity, however, will give specific performance of a contract ” for the 
sale of land, the purchaser, though not entitled to possession immediately 
upon the making of the contract, does acquire certain proprietary rights. 
The relation created is, in many respects, similar to that of a mortgage or 
trust.’ For, while the vendor is not held to all the active duties of a trustee," - 
he is at least bound to take some care of the land for the purchaser,” who 
also profits by all fortuitous improvements." The purchaser has, moreover, 
every lawful right to dispose*’ of the property; and his assignee or ap- 
pointee, upon fulfilling the purchaser’s part of the contract, is entitled to 
the land as against all but a boné fide purchaser.’* If either of the con- 
tracting parties dies before completion, all rights to the property and to the 
purchase money rest on the assumption that the land was in effect held in 


‘ It is optional with a purchaser, of course, to ancagh the damaged property. Hallett 
v. Parker, 68 N. H. 598. 

5 Howell v. Coupland, 1 Q. B. D. 258. 

® See Wells v. Calnan, 107 Mass. 514; Hawkes v. ; Kehoe, 193 Mass. 419; Gould 
v. Murch, 70 Me. 288. 

7 This view has received little support in the language, at least, of the courts. See 
Ames’ CAsEs ON Eguity, 236, note 1. 

8 Robertson v. Skelton, 12 Beav. 260; Burnett v. Caldwell, g Wall. (U. S.) 290. 

® Lumsden v, Fraser, 12 Simons 263. Contra, Wimbish v. The emgeney Mu- 
tual Building & Loam Ass., 69 Ala. 575. 

10 Minard v. Beans, 64 Pa. St. 411. 

; ™ See Fludyer v. Cocker, 12 Ves. 25; Siemers v. Hunt, 28 Tex. Civ. App. 44. 

12 Unless the contract is one which equity will enforce, the loss must fall on the seller. 
Blew v. McClelland, 29 Mo. 304 (contract not complying with Statute of Frauds). 

18 This relatidn is clearly recognized even in Massachusetts. See Felch v. Hooper, 
119 Mass. 52. 

4 He is not bound, for example, to insure for the benefit of the purchaser. See Ray- 

ner v. Preston, 18 Ch. D. 1; Ins. Co. v. Updegraff, 21 Pa. St. 513. 

1 Clarke v. Ramuz, L. R. [1891] 2 Q. B. 456 (waste); Earl of Egmont v. Smith, 
6 Ch. D. 469 (failure to keep land cultivated and 2 ty Holmberg v. Johnson, 
45 Kan. 197. Contra, Hellreigel v. Manning, 97 N. et - 

16 See Paine v. Meller, 6 Ves. 349; Woodward v. McCollum, 111 N. W. (N. D.) 


623. 
17 He has the right to sell, mortgage, or devise the land. See Shaw v. Foster, L. R. 
he L. 321, 338. The vendor cannot even subject it to a servitude. Hallett v. 
arker, supra. And the property is no longer liable for the vendor’s debts. Blackmer 
v. Phillips, 67 N. C. “bie 
_ 38 See Taylor v. elly, 3 Jones, Eq. (N. C.) 240. In this country the purchaser 
can, by recording the pase Se. of sale, prevail over any possible claimant. 
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trust for the vendee.’® Similarly, in insurance the purchaser,” and not the 
vendor,” is regarded as the sole, unconditional owner under a condition 
providing that the policy shall be void unless the assured has such an in- 
terest. In view, therefore, of this equitable ownership arising from the 
mere contract relation, the fairest rule — that adopted in England” and 
in the majority of jurisdictions in this country * — lays the risk of loss 
from the moment of the contract upon the purchaser. 

As each of these three rules seems to find some support in the New York 
cases, it is noteworthy that the latest decision in that jurisdiction, though 
on its facts sustainable on the test of possession, expressly adopts the pre- 
vailing rule. Sewell v. Underhill, 197 N. Y. 168 (Ct., App.). 


RECENT CASES. 


AcENcy — AGENT’s LiABILITy TO THIRD PERSONS — WARRANTY OF AU- 
THORITY BY AGENT. — The defendant employed solicitors to defend him in an 
action for libel, and requested the plaintiff to address further communications to 
them. He was thereafter adjudged insane. In ignorance of this fact, the solicitors 
continued to act as the defendant’s attorneys, until the plaintiff, learning the 
circumstances, moved that the action be struck qut and that the solicitors pay the 
costs. Held, that the motion be granted. Yonge v. Toynbee, 26 T. L. R. 211 
(Eng., Ct. App., Dec. 21, 1909). 

The leading case on the question raised by the principal case merely held that | 
an agent impliedly warrants that he has not exceeded his authority. Collen v. 
Wright, E. & B. 301. But this doctrine has been applied to the case of an agent 
—— to have authority to make a contract which his principal would have 

n unable to make. Richardson v. Williamson, L. R. 6 Q. B. 276. It has also 
been extended so that persons who in fact have no authority whatever, are held to 
warrant that they have such authority as they profess. Starkey v. Bank of England, 
[1903] A. C. 114. Inconsistently with this development of the doctrine, it had 
previously been held that a person who had been an agent does not warrant that 
his authority has not been terminated by operation of law, as by the death or in- 
sanity of his principal. Smout v. Ilbery, 1o M. & W. 1; Salton v. New Beeston 
Cycle Co., [1900] 1 Ch. 43. Although in these cases the facts on which the agent’s 


1° Thus if a statute gives dower in equitable estates, the widow of the vendee has 
dower. Thompson v. Thompson, 1 Jones (N. C.) 430. Conversely, the widow of the 
vendor has none. Dean’s Heirs v. Mitchell’s Heirs, 4 J. J. Marshall (Ky.) 451. The 
vendee’s heir, rather than his personal representative, is entitled to a conveyance. 
Milner v. Mills, Moseley 123. The purchase money goes to the vendor’s personal rep- 
resentative, not his heir. Green v. Smith, 1 Atkyns 572. The legal title passes under 
a devise by the vendor of his “‘trust estates.” Lysaght v. Edwards, 2 Ch. D. 499. 

ad ye v. The Westchester Fire Ins. Co., 77 N. Y. 605; Dupreau v. Hibernia Ins, 
Co., 76 Mich. 615. 

#1 Hamilton v. The Dwelling House Ins. Co., 98 Mich. 35. 

” See Paine v. Meller, supra; Poole v. Adams, 33 L. ; h. N. S. 639. An early 
dictum was contra. See Stent v. Bailis, 2 P. Wms. 217. Cf. Bacon v. Simpson, 3 M. & 
W. 78; Taylor v. Caldwell, 3 B. & S. 826. 

%8 See Marks v. Tichenor, supra; Marion v. Wolcott, 68 N. J. Eq. 20; Woodward 
v. McCollum, supra. 

% See Gates v. Smith, 4 Edw. Ch. 702; McKechnie v. Sterling, 48 Barb. 330; Clin- 
ton v. Hope Ins. Co., 45 N. Y. 454; Wicks v. Bowman, 5 Daly 225; Pelton v. West- 
chester Fire Ins. Co., supra; Smyth v. Sturges, 108 N. Y. 495; Gol v. Rosenberg, 
116 N. Y. 78; Listman v. Hickey, 65 Hun 8 
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‘authority depended were equally known by both parties, that seemis an insuffi- 
cient ground for distinction. Starkey v. Bank of England, supra. Contra, New- 
port v. Smith, 61 Minn. 277. An agent can escape liability only by expressly 
bringing home to the party with whom he contracts his intention not to warrant 
his authority. Lilly, Wilson, & Co. v. Smales, Eales, & Co., [1892] 1 Q. B. 456. 
So the principal case seems correct in overruling Smoud v. Ilbery. 


RECENT CASES. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS — JOINING ADDITIONAL CRED- 
ITORS IN Petition. — A filed a petition in involuntary bankruptcy against B, 
alleging that B had less than twelve creditors, and naming as an act of bankruptcy 
a preference given to the defendant. The defendant’s answer disclosed that B had 
more than twelve creditors. The requisite number of creditors then joined with 
Ain an amendment which was filed more than four months after the commission 
of the act of bankruptcy. Held, that the amendment relates back to the date of 
filing the original petition. First State Bank of Corinth v. Haswell, 174 Fed. 
209 (C. C. A., Eighth Circ.). 

A petition in involuntary bankruptcy can be amended in minor particulars at 
the discretion of the court according to the general rules governing amendments 
of pleadings. Armstrong v. Fernandez, 208 U. S. 324. Section 59 f of the Bank- 
ruptcy Act of 1898 provides that “creditors other than the original petitioners may 
at any time enter their appearance and join in the petition.” Under this section 
it has been repeatedly held, in accord with the principal case, that additional cred- 
itors can be joined to cure a jurisdictional defect in the petition more than four 
months after the commission of the act of bankruptcy. In re Romanow, 92 Fed. 
510; Ryan v. Hendricks, 166 Fed. 94. This provision seems unfortunate, as it 
apparently deprives the court of all discretion in permitting the intervention of 
additional creditors in the petition, and it would seem that an utterly worthless 
petition filed by persons who are not creditors at all, may be cured by joining real 
creditors after the four months’ period has elapsed. The decisions that addi- 
tional creditors cannot be joined more than four months after the act of bank- 
ruptcy if the jurisdictional defect. appears on the face of the petition seem 
questionable. See In re Stein, 130 Fed. 377; In re Bedingfield, 96 Fed. 190. 


BILLs AND NoTES — PURCHASER FOR VALUE WITHOUT NoTICE — PLEDGEE 
AS INNOCENT PuRCHASER. — The plaintiff made a note payable to the order of his 
agent for the purpose of negotiation. After telling the plaintiff that the note had 
been destroyed, the agent without indorsing it, pledged it for a personal loan to 
the defendant who took it in good faith. The plaintiff asked that the defendant 
be restrained from suing and that the note be canceled. Held, that the decree will 
not om granted. Sublette v. Brewington, 122 S. W. 1150 (Mo., Kan. City Ct. 
App.). 

When a note payable to order is transferred without indorsement, the transferee 
takes subject Yo all equities attached to it, even though he is a bona fide purchaser 
for value. Goshen National Bank v. Bingham, 118 N. Y. 349; Southard v. 
Porter, 43 N. H. 379. The Negotiable Instruments Law is to the same effect. See 
BRANNAN, NEG. Inst. Law, §§ 52, 58. The plaintiff can, however, disregard the 
note and recover on the contract created by the agency. Harper v. National 
Bank, 54 Oh. St. 425. See Ducarrey v. Gill, M. & M. 450. But as the note in the 
principal case was payable to the order of the agent, it would seem that a transfer 
made without indorsement was not within the scope of his authority. Accord- 
ingly the principal would not be bound thereby; for an agent to sell has no au- 
thority to pledge. See Warner v. Martin, 11 How. (U. S.) 209, 224. Then too, 
the agency, which was solely for this special purpose, seems to have been terminated 
by the agent’s telling his principal that the note was destroyed. No notice of the 
revocation in such cases is necessary. Watts v. Kavanagh, 35 Vt. 34. There- 
fore the subsequent wrongful act of the agent could not bind the principal. Fuentes 
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v. Montis, L. R. 3 C: P. 268. Unless the decision can be upheld on the ground 
that there is no need for equitable relief because there is a complete defence at law, 
it would seem to be erroneous. 


Brits oF PEACE — INsuRANCE CoMPANIES SEEKING TO ENJOIN SEPARATE 
Actions. — A, being insured in nineteen companies upon the same property, 
instituted as many separate actions in the state court. The policies were similar — 
and each contained an apportionment clause. The companies set up a common 
ground of defense. Fifteen of the defendants removed their suits to the federal 
court and then joined in a common bill in equity against A and the remaining four 
companies to have their liability determined and the loss apportioned. Held, 
that the bill will not lie. Mechanics’ Ins. Co. v. Hoover Distilling Co., 173 Fed. 
888 (C. C. A., Eighth Circ). i 

The precise situation here presented has arisen in several earlier cases, and the 
bill has commonly been allowed. Rochester German Insurance Co. v. Schmidt, 
126 Fed. 998; Tisdale v. Insurance Co. of N. A., 84 Miss. 709. The objection to 
equitable jurisdiction seems twofold: (1) No one of the oy Soma is subject 
to a multiplicity of suits, and (2) there is no privity between them. The first ob- 
jection assumes a requirement for bills of peace which has never in fact existed. 
Ewelme Hospital v. Andover, 1 Vern. 265. The requirement of privity has been 
repudiated by numerous leading cases both in this country and in England. 
New York & New Haven R. R. Co. v. Schuyler, 17 N. Y. 592; Sheffield Water 
Works v. Yeomans, L. R. 2 Ch. 8. The jurisdiction is properly discretionary, to 
be exercised whenever there is a community of interest in the question of law or 
fact involved and when the procedure at law is inadequate. See Hale v. Allinson, 
188 U. S. 56, 77. In the present case the insurance companies are coébligors. The 
insolvency of one would increase the liability of every other, and no company could 
regard itself as discharged until all the suits against all the others had been prose- 
cuted to judgment and the judgments satisfied. Since a bill in equity can dispose 
of all the obligations in a single action and lessen the time and expense of liti- 
gation for every party involved, the decision seems most unfortunate. 


BouNDARIES — WHETHER GRANTEE TAKES TO CENTER OF CLOSED STREET. — 
A conveyed to B two lots abutting on a street which had been vacated by the city. 
Held, that B takes only to the edge of the street. White v. Jefferson, 121 N. W. 
373 (Minn.). 

When land on the side of a public road or street is conveyed, the parties are 
presumed to intend that the land to. the center of the road is included. See 
3 Kent, Com. 434; Boston v. Richardson, 13 Allen (Mass.) 146. In some of the 
earlier cases the courts refused to apply this presumption when the words of the 
deed gave any indication that the side of the way was to be the boundary, on 
the ground that land cannot pass as appurtenant to land. Jackson v. Hathaway, 
15 Johns. (N. Y.) 447; Tyler v. Hammond, 11 Pick. (Mass.) 193, 213. Now, how- 
ever, it is generally held that the grantee takes to the center, unless the way is ex- 
pressly excluded. Paul v. Carver, 26 Pa. St. 223; Salter v. Jonas, 39 N. J. L. 
469. But see Buck v. Squiers, 22 Vt. 484. The rule is based on a sound public 
policy against the ownership of isolated strips of land, and on the view that the 
center of a way, like the central line of other boundaries, should be the dividing — 
line. Therefore the presumption is held to apply to unopened streets. Bissell v. 
The New York Central R. R. Co., 23 N. Y. 61; Falls v. Reis, 74 Pa. St. 439. 
Contra, Palmer v. Dougherty, 33 Me. 502. But a recent Connecticut case held, 
against the weight of authority, that the presumption does not apply to private 
ways. Seery v. City of Waterbury, 74 Atl. go8 (Conn.). Contra, Fisher v. Smith, 
9 Gray (Mass.) 441; Pitney v. Huested, 8 N. Y. App. Div. 105. It is submitted 
that the same considerations which make this presumption desirable in other 
cases, apply to streets which have been closed. Paine v. Consumers’ Forwarding 
& Storage Co., 71 Fed. 626. 
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Carriers — Custopy Controt or Goops— WHEN RartRoaD BE- 
COMES WAREHOUSEMAN. — Freight consigned to the plaintiff arrived at its des- 
tination and was placed in the defendant’s depot from twelve hours to three days 
before the building and its contents were burned without negligence on the de- 
fendant’s part. Held, that the lower court erred in ruling that the defendant is 
not liable. The jury should have been instructed that unless the plaintiff failed 
to remove the goods within a reasonable time after he knew or, by the exercise of 
reasonable diligence, could have known of their arrival, he can recover. Lewis 
v. Louisville & N. R. R. Co., 122 S. W. 184 (Ky.). 

There are three conflicting views as to how soon after the arrival of freight at 
its destination, a railroad’s responsibility changes from that of common carrier 
to that of warehouseman. Some jurisdictions hold that liability as a carrier ceases 
as soon as the frieght is put in a proper place for the consignee to take it away. 
Thomas v. R. R., 10 Met. (Mass.) 472. Others hold that such liability ceases after 
a reasonable time for removal. Moses v. R. R., 32 N. H. 523. A third rule re- 
quires both that notice of arrival be given to the consignee and that he have a 
reasonable time thereafter to remove the goods. Fenner v. Buffalo & St. Louis 
R. R. Co., 44 N. Y. 505. See g Harv. L. Rev. 153. In the principal case the 


court follows an earlier dictum approving the New Hampshire rule and saying 


that notice need not be given to the consignee. R. R. v. Cleveland, 2 Bush (Ky.) 
468. Since the carrier in fact undertakes both to carry and to give such ware- 
housing as will be incidental to carriage, it is submitted that the exceptional 
liabilities of a carrier should cease as soon as the transit is in fact ended. There- 
after the liability should be only that of a warehouseman. 


CoNsTITUTIONAL LAw— POWERS OF THE JUDICIARY— INJUNCTION BY 
FEDERAL COURT AGAINST ENFORCING RAILROAD RATES FIXED By STATE Com- 
MISSION. —The Oklahoma constitution established a commission to fix railroad 
rates and provided for an appeal to the supreme court of the state, where, if the 
order of the commission was not affirmed, a new order of the same nature would 
be substituted. A railroad company was denied leave to give bond to suspend the 
operation of the order pending appeal. The company filed a bill in the federal 
court, alleging that the rates were confiscatory and praying a temporary injunction 
against the enforcement of the order. Held, that an injunction should issue. Aéchi- 
son, Topeka, & Santa Fé Railway Co. v. Love, 174 Fed. 59 (Circ. Ct., W. D. Okl.). 

It is admitted that the United States courts have power to enjoin proceedings 
under state legislation which is clearly unconstitutional. See Willcox v. Consoli- 
dated Gas Co., 212 U.S. 19. And it is the better opinion that in determining 
rates, a commission acts in a legislative capacity. See Interstate Commerce 
Commission v. Cincinnati, New Orleans, & Texas Pacific Railway Co., 167 
U. S. 479, 499. Contra, People v. Willcox, 194 N. Y. 383. A statute which 
provides that the commission’s determination of reasonable rates shall be con- 
clusive is unconstitutional. Chicago, Milwaukee, & St. Paul Railway Co. v. 
Minnesota, 134 U. S. 418. And similarly, a commission cannot be created with 
judicial power to determine the reasonableness of the rates which it has estab- 
lished. Western Union Telegraph Co. v. Myatt, 98 Fed. 335. But under constitu- 
tional provisions and facts identical with those in the principal case, except that 
there was no attempted enforcement of the rates, it was held that no injunction 
would issue until the state court had passed upon the rates, since until then the 
legislation was incomplete. Prentis v. Atlantic Coast Line Co., 211 U. S. 210. 
This decision was expressly limited to the actual facts presented. See 22 Harv. 
L. Rev. 368. For this reason, the distinction taken in the principal case is justi- 
fiable although perhaps unnecessary. The result reached seems correct, for un- 
questionably there are proper grounds for equitable relief. 


CORPORATIONS — CORPORATIONS Der ATTACK ON 
CORPORATION NOT COLORABLY ORGANIZED. — The plaintiff sold goods to a cer- 
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tain company which the associates represented as duly incorporated. A Massa- 
chusetts statute provided that no corporation should come into existence without 
the certificate of the Secretary of the Commonwealth, issued on the filing of its 
‘organization papers, which certificate should have the effect of a special charter 
When the goods were delivered, the company had not attempted to comply with 
the statute, though it did so the following day. Held, that the plaintiff can re- 
_ plevy the goods. Whiting & Sons Co. v. Barton, go N. E. 528 (Mass.). 
Questions as to collateral attack upon incorporation usually have arisen in 
this country where there has been partial, but not complete, compliance with the 
eae of a general incorporation law. Callender v. Painesville & Hudson 
. Co., 11 Oh. St. 516. But under the Massachusetts statute this question should 
seldom arise. See Mass. AcTs OF 1903, C. 437, § 12, Yet the case of a naked as- 
sumption of the corporate privilege, that is, an assumption where there has been no 
attempt to comply with the provisions of any law authorizing incorporation, 
sometimes arises, as in the principal case. Under such circumstances, Massa- 
chusetts applies the common-law rule. No title passed to the corporation when 
the goods were delivered, for the supposed buyer did not then exist. Penn Match 
Co. v. Hapgood, 141 Mass. 145. So the associates could have been held to full 
liability. Johnson v. Corser, 34 Minn. 355. See Finnegan v. Noerenberg, 52 
Minn. 239, 243. But the vendor elected to look to the goods. And it could hardly 
have been maintained that title had passed out of the plaintiff, for the plaintiff’s 
only intent was to pass title to the corporate unit. See Byam v. Bickford, 140 Mass. 
31. Nor was there evidence of a new sale after the corporation was formed. See 
Pennell v. Lothrop, 191 Mass. 357, 360. Nor was the plaintiff in any way estopped 
from asserting title. So the court rightly allowed collateral attack, refusing to 
consider the naked assumption as a foundation of rights. See The Detroit 
Schnetzen Bund v. The Detroit Agitations Verein, 44 Mich. 313. 


EMINENT Doman — CoMPENSATION — RIGHT TO ENJOIN NUISANCE UNTIL 
COMPENSATION IS MApDE. — An owner of land abutting on the defendant’s rail- 
way brought a bill to enjoin its use until compensation had been made for the in- 
jury to the plaintiff’s property by reason of smoke, noise, etc. Held, that the 
plaintiff is not entitled to the injunction. Hyde v. Minnesota, D. & P. Ry., 123 
N. W. 849 (S. D.). See NorEs, p. 471. 


EQuITABLE CONVERSION — ORDER OF CouRT FOR SALE oF LAND. — An abso- 
lute order of court was given for the sale of land subject to an incumbrance. The 
owner died after the order had been issued but before the sale was actually made. 
Held, that his next of kin are entitled to the surplus. In re Estate of Stinson, [1910] 
1 Ir. 13. 

If he executor is unconditionally ordered to sell land, the beneficiaries no longer 
have any equitable right in the land; and their right descends as personalty to 
their next of kin. Hyett v. Mekin, 25 Ch. D. 735. But it has been held in parti- 
tion proceedings that if a legal owner die after the court has ordered a sale, but 
before the proper time for the completion of the sale, the heirs take. Biggert’s 
Estate, 20 Pa. St.17. For an order to sell does not of itself divest legal title. Nor 
should equity treat the title as divested until after the time when the sale has been 
ordered to be made. Thereafter the owner’s interest is regarded as personalty, 
equity regarding as done what ought to have been done. In the principal case, if the 
deceased is regarded as having no legal title at the time of his death either because 
the incumbrance was of the nature of a mortgage or because the time fixed for 
the sale was earlier than the owner’s death, the decision is analogous to the cases 
stated above. The case may also be rested on an artificial rule that the court’s 
order of sale works an immediate conversion. See Burgess v. Booth, [1908] 2 Ch. 
648. To apply such a rule is more convenient but less logical than to analyze in 
each case the true nature of the rights of the deceased. 
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GENERAL AVERAGE — NATURE, CAUSE, AND MANNER OF SACRIFICE — Er- 
FECT OF INHERENT VICE OF CARGO UPON THE RIGHT TO CONTRIBUTION. — A 
cargo of garbage tankage took fire by spontaneous combustion. The whole 
cargo of garbage tankage was destroyed in putting out the fire. The plaintiff in- 
surance company had to indemnify the cargo owner and sued the vessel for a 
general average contribution. Held, that the plaintiff is not entitled to contribu- 
tion. Atlantic Mutual Ins. Co. v. Schooner W. J. Quillan, 42 N. Y. L. J. 1821 
(U. S. Dist. Ct., S. D. N. Y., Jan., 1910). 

This reverses a former decision in the same case discussed in 22 Harv. L. REv. 
452. 


Girts — ImperFecT Girt — APPOINTMENT OF DONEE AS EXECUTRIX.— A 
testator promised that the plaintiff should have £2 a week during her life, and 
died without altering his intention. The will, of which the plaintiff was executrix, 
made no such provision. Heid, that she has no claim against the estate. In re 
Inness, [1910] 1 Ch. 188. 

Where an ineffectual release of a debt is made, a leading case has declared that 
the transaction is completed by the debtor becoming executor under the will of the 
releasor. Strong v. Bird, L. R. 18 Eq. 315. And a recent decision following 
the dictum of the earlier case reached the same result where execution was en- 
trusted to one to whom an imperfect gift had been made. Stewart v. McLaughlin, 
[1908] 2 Ch. 251. See 22 Harv. L. Rev. 60. These holdings must, however, be 
put upon different grounds. Apart from the question whether an unattested act 
should control testamentary disposition, it is proper for equity to decline to relieve 
against a release involved in law merely by the appointment of a debtor as 
executor, provided such release represents the intent of the testator. See 23 
Harv. L. Rev. 392. But for equity to act affirmatively and give to a donee an 
interest prevailing over the legal right of legatees is quite another matter. No 
decision found in this country hints at such a result. And for declining to extend 
the doctrine to cases in which the res is unspecified or a future transference is 
contemplated, the principal case is to be commended. 


INDICTMENT AND INFORMATION—FINDING AND FILING INDICTMENT— 
PRESENCE OF EXPERT ACCOUNTANT IN GRAND Jury Room. — At the request 
of the district attorney, an expert accountant accompanied him into the grand 
jury room while that body was investigating the charge against the defendant. 
The accountant assisted the district attorney in examining witnesses, and asked 
a few technical questions. He did not attempt to influence the jurors. No preju- 
dice to the defendant was shown to have resulted from his presence. Held, that 
the indictment must be quashed. United States v. Heinze, (Unreported) Circ: 
Ct., S. D. N. Y., Jan. 22, 1910. 

A defendant prejudiced by the conduct of grand jury proceedings may have 
the indictment quashed. United States v. Farrington, 5 Fed. 343. But as to the 
— of an unauthorized person not prejudicing the defendant’s rights, the 
aw is in confusion. Generally, a stenographer or bailiff is considered so far an 
automaton as to be unobjectionable. State v. Bacon, 77 Miss. 366; United States 
v. Simmons, 46 Fed. 65. Contra, State v. Bowman, go Me. 363. For the secrecy 
of the proceedings is said not to be for the defendant’s benefit. See Commonwealth 
v. Mead, 12 Gray (Mass.) 167; State v. Broughton, 7 Ired. (N. C.) 96. The pres- 
ence of a stranger who is an active factor in conducting the proceedings is always 
considered an error. By some courts it is deemed an error of substance; by others, 
merely an error of form. The principal case follows the weight of the federal de- 
cisions in holding that the defendant has received injury in law by the existence 
of an opportunity for an outsider to influence the grand jury. United States v. 
Kilpatrick, 16 Fed. 765; United States v. Virginia-Carolina Chemical Co., 163 
Fed. 66. A number of state courts think the defendant is sufficiently protected 
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as long as the grand jury itself is legally constituted and the proceedings are actu- 
ally fair, and hold that the technical error of the outsider’s presence is not ground 
for quashing the indictment. Blevins v. State, 68 Ala. 92; Bennett v. State, 62 
Ark. 516. It is submitted that this error is more properly one of form oniy, and 
is therefore cured by the federal statute. See U. S. Comp. St. (1901) 720, § 1025. 


INFANTS — CONTRACTS AND CONVEYANCES — ABATEMENT IN PURCHASE 
Price AT EXPENSE OF INFANTS. — The plaintiff purchased a farm of the defend- 
ants. Both the contract of sale and the deed mentioned its contents as “245 
acres, more or less.” As some of the vendors were infants, the sale was ratified 
by the court. The eo later discovering that the farm contained only 235 
acres, brought a bill in equity for an abatement of the purchase price. Held, 
that the abatement be allowed. McComb v. Gilkeson, 66 S. E. 77 (Va.). See 


NOTES, p. 473: 


InyuncTion — Acts RESTRAINED — CRIMINAL PROCEEDINGS. —Three plain- 
tiffs brought a bill to enjoin the sheriff and district attorney from prosecuting 
them under a state liquor law alleged to be invalid. Held, that equity will not 
grant the injunction. J. W. Kelly & Co. v. Commer, 123 S. W. 622 (Tenn.). 
See NoTEs, p. 469. ; 


InyuncTIon — Acts RESTRAINED — PASSAGE OF MUNICIPAL ORDINANCES. — 
The plaintiff sought to restrain the members of the council of the defendant city 
from passing an ordinance compelling the plaintiff to build viaducts over certain 
crossings. Held, that the injunction should be refused. Chicago, Rock Island, & 
Pacific Ry. Co. v. City of Lincoln, 124 N. W. 142 (Neb.). See Notes, p. 470. 


INTERSTATE COMMERCE — CONTROL BY STATES — REGULATION OF RATES 
ON INTERSTATE FERRIES. — A New Jersey statute of 1799 empowers the boards 
of chosen freeholders to fix rates to be taken at ferry stations within their respec- 
tive counties. The board of Hudson County fixed the rates to be taken by ferries 
plying between that county and New York City. Held, that the rates so fixed are 
valid. New York Cent. & H.R. R. Co. v. Board of Chosen Freeholders, 74 Atl. 
954 (N. J., Ct. Err. & App.). 

_From a time antedating the Revolution, states have exercised the power of 
regulating ferries, and no exception lias been made in the case of interstate ferries. 
When the power came to be contested under the federal Constitution, the states 
held that they had only potentially ceded their jurisdiction to Congress and could 
therefore continue to exercise it until Congress intervened. The People v. Bab- 
cock, 11 Wend. (N. Y.) 587; Freeholders of Hudson Co. v. State, 24 N: J. L. 718. 
The Supreme Court in ‘several cases adopted the same view. Fanning v. Gregoire, 
16 How. (U. S.) 524; Wiggins Ferry Co. v. East St. Louis, 107 U. S. 365. Later 
federal cases, however, have encroached upon this doctrine. A state cannot reg- 
ulate tolls over an interstate bridge. Covington & Cincinnati Bridge Co. v. Ken- 
tucky, 154 U. S. 204. Nor can a state regulate an interstate ferry for railroad 
cars which is not a ferry in the technical historic sense. St. Clair County v. Inter- 
state Transfer Co., 192 U. S. 454. When called upon, the Supreme Court may 
regard their earlier cases as overruled, but in view of the historic usage, the 
principal case wisely determined to adhere to the established principle until the 
Supreme Court should pass upon it directly. The need of some regulation re- 
specting carriers of such general utility-and the difficulty of any uniform regulation 
by Congress argue potently in favor of the established rule. 


JupcMENTs — EquiraBLE DeEFAuLt DvE To ILLNEss oF CouN- 
SEL. — In a petition for an injunction to restrain the enforcement of a judgment, 
the petitioner alleged that he had a complete defense to the action at law, but that 
his attorney was incapacitated for professional work by sudden illness, that he 


RECENT CASES. 


was ignorant of this illness and out of the jurisdiction on business when the judg- 
ment by default was given, and that he did not learn of it in time to open the de- 
fault. Held, that the petition is not demurrable. Howell v. Ware & Harper, 66 
S. E. 884 (Ga., Sup. Ct.). 

Equity will not enjoin the enforcement of a judgment, unless there is a defense 
not available at law, or unless the judgment was obtained by fraud, surprise, or 
accident. See Kersey v. Rash, 3 Del. Ch. 321. Absence of counsel, making un- 
available a meritorious defense, is, however, a recognized ground for equitable 
jurisdiction. MacCall v. Looney, 96 N. W. 238 (Neb.). But the client must have 
ws free from negligence. Shields v. McClung, 6 W. Va. 79. So if other compe- 
tent counsel might have been employed, equity will not intervene. Crim v. Hand- 
ley, 94 U. S. 652. Moreover, any laches of counsel is chargeable to the client. 
Jones v. Leech, 46 Ia. 186. Contra, Gideon v. Dwyer, 17 N. Y. Misc. 233. Hence 
if the defense had not been made ready for presentation, or if the absence was due to 
negligence or if there was another, though inferior, attorney of record in the case, 
equity refuses to give relief. Mock v. Cundiff, 6 Port. (Ala.) 24; Bellocg & Ost- 
heimer v. Allen, 2 McGloin (La.) 66; Powell v. Stewart, 17 Ala. 719. Mistake, 
however, may be a cause for equity to interfere. Weed v. Hunt, 76 Vt. 212. And 
sudden illness is clearly a sufficient excuse for failure to appear. Hiller & Co. v. 
Cotton & Co., 48 Miss. 593. Since the accident in the principal case was unaccom- 
panied by any fault on the part of counsel or client, there is a proper basis for 
equitable jurisdiction. See 22 Harv. L. REV. 600. 


JupGMENTs — EQuITABLE RELIEF — FALSE RETURN OF SERVICE IN ME- 
CHANICS’ LIEN PROCEEDINGS. — Judgment was rendered by default in an action 
to foreclose a mechanic’s lien, and the property sold to A, the lienholder. Although 
the constable’s return showed that process had been duly served on B, the owner, 
B brought a bill in equity against A to compel a reconveyance, alleging that he 
had not been served with notice of the proceedings, and that A had no rightful 
claim. Held, that A must open his common-law judgment and permit B to de- 
fend. Mierke v. Sebecke, 74 Atl. 977 (N. J., Ct. Ch.). 

Equity will-relieve against a judgment at law obtained without due service of 
process, if it appears that a good defense would have been available. See Crafts 
v. Dexter, 8 Ala. 767; Jeffery v. Fitch, 46 Conn. 601. The better rule, followed 
in most jurisdictions, is that the officer’s return is not conclusive of due service, but 
may be rebutted even in the absence of fraud on the part of the former plaintiff. 
Owens v. Ranstead, 22 Ill. 161; Ridgeway v. Bank of Tennessee, 11 Humph. 


(Tenn.) 523. Contra, Taylor v. Lewis, 2 J. J. Marsh. (Ky.) 400. Thereisno — 


reason against applying the same rule to a judgment in a mechanics’ lien pro- 
ceeding. Such a judgment is frequently said to be in rem. See Porter & Co. v. 
Miles, 67 Ala. 130, 133. In one semse, this is true, since the judgment is directed 
against the property and declares the existence of a lien thereon. But it is not bind- 
ing upon the whole world. McKim v. Mason, 3 Md. Ch. 186. If the owner of 
the land is not made a party and served with process, his rights are not concluded 
by the judgment. McCoy v. Quick, 30 Wis. 521, 527; Burnham v. Raymond, 64 
N. Y. App. Div. 596; White v. Chaffin, 32 Ark. 59. The New Jersey statute re- 
quires mortgagees also to be joined. GEN. Stat. N. J., Tit. MECHANICS’ LIEN, 
§ 34. Cf. Fleming v. Prudential Insurance Co. of America, 19 Colo. App. 126. 
Even if the judgment were strictly in rem, constructive notice to the world by pub- 
lication would have been necessary. McKim v. Mason, supra; Martin v. Dar- 
ling, 78 Me. 78; Woodruff v. Taylor, 20 Vt. 65, 76. 


LEGACIES AND DEVISES — PARTICULAR INSTANCES OF CONSTRUCTION — 
ABSOLUTE GIFT FOLLOWED BY QUALIFYING CLAUsEs. — A testator left his re- 
siduary property on trust for all his children who should be living at his death and 
reach twenty-one years, as tenants in common. There was a proviso that 
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the shares of married daughters were to be held on the trusts of the settlements 
made by the testator upon their marriages. In the marriage settlement of A, a 
daughter who had reached twenty-one, the ultimate trust in default of her issue 
was to the testator. On A’s death without issue, the residuary legatee under the 
testator’s will claimed A’s share under the will as being undisposed of. Held, 
that as the gift to A was absolute, her personal representatives are entitled on tne 
failure of the trust to the testator. In re Currie’s Settlement, 45 L. J. 53 (Eng., 
Ch. D., Jan. 14, 1910). 

When an absolute legacy has subsequent limitations engrafted upon it, on the 
failure of such qualifications the absolute gift prevails. Hancock v. Watson, 
[1902] A. C. 14; Sears v. Putnam, 102 Mass. 5. But when the first gift is not 
absolute, a failure of any modifying clause throws that part of the legacy into the 
residue as undisposed of. Lassence v. Tierney, 1 Macn. & G. 551; Re Richards, 
50 L, T. R. N. Ss. 22. In England, the cause of failure is immaterial — whether 
through remoteness, lapse, or the non-happening of an event. Hancock v. Watson, 
supra; Mayer v. Townsend, 3 Beav. 443. In this country, however, the rule 
seems confined to provisions void for perpetuity. Graham v. Whitridge, 99 Md. 
248, 277; Sears v. Putnam, supra. Though the restrictions are usually in the 
- game instrument, the rule is also followed when an absolute gift in a will is quali- 

fied by a subsequent codicil. Norman v. Kynaston, 3 De G., F. & J. 29; The 
Security Co. v. Snow, 70 Conn. 288. And the same principle is applied in the 
execution of powers where an absolute appointment is followed by limitations in 
excess of the power or void for perpetuity. Churchill v. Churchill, L. R. 5 Eq. 
44; Cooke v. Cooke, 38 Ch. D. 202. The only difficulty is raised by the question 
of construction whether or not the first gift is absolute. If the words used are am- 
biguous, the testator’s intent is to be gathered from the whole will; but once an 
absolute gift is spelled out, it remains unaffected by later expressions. Lassence 
v. Tierney, supra; Hancock v. Watson, supra. 


_ LIBEL AND SLANDER — PLEADING AND ProoF'— LIBEL WITHOUT INTENT. — 
A newspaper published an imaginary account of a supposedly fictitious character. 
The name used was that of the plaintiff, a prominent barrister of the locality, 
whose friends reasonably believed that he was the person referred to. The de- 
fendant did not intend to refer to the plaintiff, and had no intention of libelling 
any one. The plaintiff brought action for libel. Held, that he can recover. 
Jones v. Hutton & Co., [x9z0) 1 A.C. 20. This case affirms the decision of the 
lower court commented on in 23 Harv. L. REv. 218. 


MUNICIPAL CORPORATIONS — PoLICcE POWER AND REGULATIONS — ACTS 
PROHIBITED BY BOTH STATUTE AND ORDINANCE. — By its charter a city was 
given authority to make ordinances in the exercise of the police power. An ordi- 
nance was passed penalizing the sale or possession of cocaine. A state law, al- 
ready in existence, imposed a smaller penalty for the sale of cocaine. Held, that 
there can be a conviction under the ordinance for the sale of cocaine. Rossberg v. 
State, 74 Atl. 581 (Md.). 

When given authority by the legislature, a municipality can enact ordinances 
in the exercise of the police power. Shafer v. Mumma, 17 Md. 331. But regula- 
tions inconsistent with the general law of the state are void. Hofmayer v. City of 
Blakely, 116 Ga. 777. In applying this doctrine, text-writers, as well as courts, 
have adopted diverse rules. See McQUuILLIN, Mun. OrD., 783 et seq.; DILLON, 
Mun. Corp., 4 ed., 436; Bracu, Pus. Corp., 516 et seg. The view has been 
taken that an ordinance prohibiting an act criminal by statute or common law, 
is repugnant to the general law of the state, on the ground that it subjects an 
offender to double jeopardy or else deprives the state of jurisdiction. See City of 
New York v. Alhambra Theater, 118 N. Y. Supp. 471; Southport v. Ogden, 23 
Conn. 128. Some states reject ordinances i imposing a penalty or covering a scope 
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different from that of the statute. See State v. Langston, 88 N. C. 692; Town of 
Petersburg v. Metzker, 21 Ill. 205. And some regard a substantial duplication of 
_astatute as bad. See State v. McCoy, 116 N. C. 1059; In re Sic, 73 Cal. 142. All 
of these notions seem ill-founded, for as a crime is the transgression of a law, it is 
conceivable that the same act should constitute two offenses, one against the state 
and another against the municipality. See Moore v. People, 14 How. (U. S.) 13; 
Mayor v. Allaire, 14 Ala. 400. But see In re Sic, supra. And the weight of au- 
thority is clearly in accord with the principal case. City of New York v. Marco, 
109 N. Y. Supp. 58; State v. Ludwig, 21 Minn. 202. i 


PARTNERSHIP — RiGHTS, DuTIES, AND LIABILITIES OF PARTNERS INTER SE — 
AcTION ON NoTE AFTER DISSOLUTION OF Firm. — A partnership advanced to the 
defendant, one of the partners, money in excess of his share of the profits. For 
the excess, the defendant gave a four months’ note to the firm’s order. There- 
after he sold his interest in the partnership to a copartner. Later the firm as- 
signed all its assets to a trustee in liquidation. There had been no settlement 
between the partners within six months prior to the time when the note was given. 
Held, that the trustee cannot recover on the note at law. Suwmmerson v. Donovan, 
66 S. E. 822 (Va.). 

As a general rule, members of a partnership cannot recover from one another 
at law on partnership claims, until there has been a final settlement. Sadler v. 
Nixon, 5 B. & A. 936; Crow v. Green, 111 Pa. St. 637. But cf. Wilby v. Phinney, 
15 Mass. 116. For the law cannot well handle matters of account, and the de- 
fendant’s share in the firm’s surplus may be more than sufficient to exhaust any 
particular claim against him. See Ivy v. Walker, 58 Miss. 253. But cf. Bennett 
v. Smith, 40 Mich. 211. And this reason holds, even if the defendant has with- 
drawn from the firm, or it has been dissolved. Burley v. Harris, 8 N. H. 233; 
Lang v. Oppenheim, 96 Ind. 47. But if a partner makes with his copartners an 
express contract isolated from the regular course of the partnership business, 
he is liable on it at law. Pardee v. Markle, 111 Pa. St. 548; Fox v. Frith, 1o M. & 
W. 131. It would seem that setting a definite time to pay a note implies a promise 
to pay without going into an accounting: indeed, it has been said that such a 
promise should be implied merely from a partner’s taking a loan. See Bank of 
British North America v. Delafield, 126 N. Y. 410, 415; LINDLEY, PARTNERSHIP, 
7 ed., 596. But each case must depend on its own circumstances, and as the court 
in the principal case assumes that the note was a mere item in the partnership 
account, its decision is sound. See Robson v. Curtis, 1 Stark. 78; Simrall v. 
O’Bannons, 7 B. Mon. (Ky.) 608. 


PoticE Power — NATURE AND EXTENT — POLICE POWER OF THE STATES AND 
THE FEDERAL POWER OF TAXATION. — A statute in North Dakota provides that 
every person to whom a federal license is issued must publish notice of the same 
for three weeks in the newspapers, and after such period keep posted, along with 
the government tax receipt, an affidavit of the fact of publication and the obtain- 
ing of such license; and further, a duly authenticated copy of the tax receipt is 
required to be filed with a certain state officer whose duty it is to publish monthly 
lists of such licenses. Held, that the statute is unconstitutional as an unreason- 
able burden on the federal power of taxation. State of North Dakota v. Hanson, 
30 Sup. Ct. 179. See NorEs, p. 465. 


Process — MANNER AND EFFECT OF SERVICE — PRIVILEGE OF NON-RESIDENT 
PARTIES AND WITNESSES. — A non-resident out on a trial on a crim- 
inal charge returned to the jurisdiction for trial. Immediately after acquittal he 
was served with summons in a civil suit having no connection with the former 
charge. Held, that he is not privileged from service of process. Netrograph Mfg. 
Co. v. Scrugham, 197 N. Y. 377. See NOTES, p. 474. 
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’ Process — MANNER AND EFFECT OF SERVICE — PRIVILEGE OF NON-RESIDENT 
PARTIES AND WITNESSES. — A non-resident came voluntarily into the jurisdiction 
to testify in a civil suit, and while there was served with summons. Held, that he 
is privileged from service of process. Chittenden v. Carter, 74 Atl. 884 (Conn.). 
See NOTES, p. 474. 


RECEIVERS — LIABILITY FOR RAILROAD’s TorT COMMITTED BEFORE AP- 
POINTMENT. — A court appointed a receiver to preserve the property of a rail- 
road during litigation. He. was sued for damages resulting from an injury 
sustained before the railroad passed into his possession. Held, that he is not 
liable. Fountain v. Stickney, 123 N. W. 947 (Ia.). 

A receiver authorized by statute to be appointed to wind up a corporation 
succeeds to-all the company’s liabilities; for discharging obligations is a neces- 
sary step in winding up. Pickersgill v. Myers & The Lycoming Fire Insurance 
Co., 99 Pa. St. 602. But the appointment by a court of equity of a receiver to hold 
and manage corporate property during litigation does not dissolve the corpora- 
tion. State ex rel. Attorney-General v. Merchant, 37 Oh. St. 251. The property 
of the corporation is simply in the custody of the court of which the receiver is an 
officer. Memphis & C. R. Co. v. Hoechner, 67 Fed. 456. Since the receiver is 
to operate the business, it is proper that he should be liable for torts committed in 
the course of his operation. Litile v. Dusenberry, 46 N. J. L. 614. Cf. Texas & 
Pacific Ry. Co. v. Geiger, 79 Tex. 13.. And a change of receivers does not 
affect the cause of action, for it is against the fund in court or against the receiver 
in his official rather than his personal capacity. McNulta v. Lockridge, 141 U. S. 
327. But since the object of the receivership is the most profitable management 
of the business, the receiver need not perform contracts previously made by the 
corporation. Quincy, Missouri, & Pacific Railroad Co. v. Humphreys, 145 
U. S. 82. For the same reason the principal case properly holds that he need 
not make compensation for its previous torts. Northern Pacific Ry. Co. v. 
Heflin, 83 Fed. 93. 


RuULE IN SHELLEY’s CASE — Executory Trusts. —A deed of land was 
made to X in fee in trust for the use of A for life, and at his death to convey to 
such person or persons as A might by his will direct, or in default of such direc- 
tion to the heirs of A in fee. A made a conveyance of the land to the defendants 
in fee, and later died intestate. The defendants claimed that this conveyance 
was valid under the rule in Shelley’s Case. Held, that the rule is not applicable. 
Steele v. Smith, 66 S. E. 200 (S. C.). 

The rule in Shelley’s Case does not apply to executory trusts. Papillon v. 
Voice, 2 P. Wms. 470; Berry v. Williamson, 11 B. Mon. (Ky.) 245, 265. An 
executory trust is one whose limitations are not completely declared but are to be 
determined by the trustee with the aid of the court according to the creator’s 
apparent intention. Jervoise v. The Duke of Northumberland, 1 Jac. & W. 559, 
570; Cushing v. Blake, 30 N. J. Eq. 689. Though of more frequent occurrence 
in English marriage settlements and wills, they are also known in this country. 
Sackville-West v. Viscount Holmesdale, L. R. 4 H. L. 543; Nicoll v. Ogden, 29 
Ill. 323, 384. An executory trust of this kind must be carefully distinguished 
from a trust executory in the sense of not executed by the statute of uses. See 
Estate of Fair, 132 Cal. 523, 568. This distinction is vital in avoiding con- 
fusion with the equally well settled principle that for the rule in Shelley’s Case 
to operate the two estates must be of the same quality. Jones v. Lord Say & 
Seal, 8 Vin. Abr. 262; Griffith v. Plummer, 32 Md. 74. Where the trusts are 
perfectly declared, a mere direction to convey will not make the trust executory 
in the strict sense. Egerton v. Earl Brownlow, 4 H. L. Cas. 1, 210; Cushing 
v. Blake, supra. But, by the better authority, the duty to convey prevents the 
trust from being executed by the statute. Ayer v. Ritter, 29 S. C. 135. Contra, 
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Bacon’s Appeal, 57 Pa. St. 504. In the present case, there was no strict execu- 
tory trust. But since the particular estate was legal and the remainder unex- 
ecuted and equitable, the court rightly held that the rule in Shelley’s Case was 
inapplicable. 


STATUTE OF FRAUDS — PART PERFORMANCE — PAROL PARTITION OF LAND. — 
_ In an action of ejectment, the defendant offered to show that one of his predeces- 
sors in title had been in adverse possession of the land, under a parol partition 
between tenants in common, for more than the statutory period. of limitation. 
Held, that the evidence should have been admitted. Oliver v. Williams, 50 So. 
937 (Ala.). 
A parol partition between tenants in common executed in severalty with livery 
was good at common law. See Co. Lit. 169 @. Jurisdictions differ as to whether 
a parol partition is within the Statute of Frauds. Most statutes expressly cover 
such a transaction. Porter v. Perkins, 5 Mass. 233. Cf. Johnson v. Wilson, Willes, 
248. Contra, McKnight v. Bell, 135 Pa. St. 358. Possession in severalty, how- 
ever, especially if continued for some time and if improvements be made, takes 
' the case out of the statute. One ground for this result is that part performance 
gives an equitable title in severalty, as in the case of a contract for the sale of 
land. Welchel v. Thompson, 39 Ga. 559. Another basis of the rule is that the 
parties to the partition are estopped to attack it. Berry v. Seawall, 65 Fed. 742. 
_Cf. Le Bourgeoise v. Blank, 8 Mo. App. 434. And for this reason one jurisdiction 
which repudiates the doctrine of part performance as applied to sales of land up- 
holds a parol partition. Pipes v. Buckner, 51 Miss. 848. Moreover, the partition 
may be confirmed by decree of equity. Hazen v. Barnett, 50 Mo. 506. Or pos- 
session for the period of the Statute of Limitations may give legal title. John v. 
Sabattis, 69 Me. 473; Slone v. Grider, 19 Ky. L. Rep. 1698. And since in the 
principal case there was adverse possession in severalty for the statutory period, 
the decision is clearly correct. 


STATUTE OF FrRauDS — SALES OF GooDs, WARES, AND MERCHANDISE — CON- — 


TRACT FOR GooDs TO BE MANUFACTURED. — An action was brought on an oral 
contract for the manufacture and delivery of a quantity of oil cases. Held, that a 
contract for the sale of goods already existing, or such as the vendor ordinarily 
produces for the general market, whether on hand at the time or not, is within 
the Statute of Frauds; but if the goods are to be manufactured upon a special 
order, the contract is not one for the sale of goods. Courtney v. Bridal Veil Box 
Factory, 105 Pac. 896 (Ore.). 

There are three conflicting rules, defining a contract for the sale of goods as 
distinguished from a contract for work and labor. The English rule is that if the 
contract will result in a sale of goods, either presently existing or to be manufac- 
tured, the statute applies. Lee v. Griffin, 1 B. & S. 272; Isaacs v. Hardy, 1 Cab. 
& E. 287. But cf. Clay v. Yates,1 H. & N. 73. In this country, what is commonly 
called the New York rule is that when the goods are to be manufactured the statute 
does not apply. Crookshank v. Burrell, 18 Johns. (N. Y.) 58; Winship & Co. v. 
Buzzard, 9 Rich. Law (S. C.) 103. Cf. Bagby v. Walker, 78 Md. 239; Cooke v. 
Millard, 65 N. Y. 352, 361. The Massachusetts rule, followed in the principal case, 
and embodied in the Uniform Sales Act, avoids both extremes. Mixer v. Howarth, 
at Pick. (Mass.) 205; Finney v. Apgar, 31 N. J. L. 266. See WiLuisToN, SALEs, 


§ 52. Cf. Garbutt v. Watson, 5 B. & Ald. 613. Since the statute applies equally - 


to executed and executory contracts, the mere fact that the goods are not yet in 
existence, or that labor must be expended on them, should not affect its applica- 
bility. The English rule, distinguishing between a contract essentially for a chattel 
and one essentially for labor, is to be preferred on principle. But the Massachu- 
setts rule, laying down a working criterion by which the essence of the contract is 
to be determined, has practical advantages, But see Pitkin v. Noyes, 48 N. H. 


294, 302. 
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TRESPASS TO REALTY — WHAT CONSTITUTES A TRESPASS — COMPENSATION 
FOR TRESPASS JUSTIFIED By NEcEssity. — The defendant’s vessel was right- 
fully moored at the plaintiff’s wharf when a storm arose. To save the vessel, the 
captain tied her fast to the wharf and kept her so throughout the storm, as pru- 
dence and good seamanship required. The wharf was damaged by the grinding 
of the vessel. Held, that the defendant must compensate the plaintiff for the loss 
inflicted. Vincent et al. v. Lake Erie Transportation Co., 124 N. W. 221 (Minn.). 

Necessity either public or private will, in some cases, justify a trespass to 
realty. Saving property from loss by fire or water is such a justifying private 
necessity. See 22 Harv. L. REv. 296; Proctor v. Adams, 113 Mass. 376. Thus 
the trespass in the principal case is justified. But a recent English case would 
seem to leave the loss where it falls, thereby allowing one man for his own bene- 
fit deliberately to thrust a burden upon another. See Cope v. Sharpe, 26 T. L. 
R. 172 (Eng., K. B. D., Dec. 15, 1909). This has seemed unjust to several text- 
writers who suggest that, although the trespass should be justified, yet the owner 
should be compensated for the loss occasioned by his being forced by law to 
become the means of saving another from a greater loss. See 3 Harv. L. Rev. 
204; TERRY, PRINCIPLES OF ANGLO-AMERICAN LAW, 422-423; HoLMmEs, Com- 
MON Law, 148. Cf. Ploof v. Putnam, 71 Atl. 188 (Vt.). If the law will not allow 
a man to refuse the use of his property to a needy man, it should not allow the 
latter to benefit himself at the former’s expense. The law should look on the 
matter as a judicial sale of the use of land and give the owner a remedy upon a 
theory analogous to quasi-contract. This is the just balancing of legal rights 
achieved by the Minnesota court. 


VENDOR AND PURCHASER — RIGHTS AND LIABILITIES — RisK oF Loss IN 
EXEcUTORY CONTRACT FOR SALE or LAND. — After an executory contract for 
the sale of land, a house on the premises was burned without fault of either party. 
The title had been arranged, a deed executed but not delivered, and the pur- 
chaser was in possession. Held, that the loss must fall on the purchaser. Sewell 
v. Underhill, 1y7 N. Y. 168. See Notes, p. 476. 


WILLs — PROBATE — ORIGINAL PROBATE OF FoREIGN WILL. — A testatrix 
died domiciled in New York, where she had resided for sixty years, leaving by 
her will real estate situated in New York and the greater part of her personalty 
in Massachusetts. Before admission to probate in New York, though proceed- 
ings were there pending, the original will was offered and admitted to probate in 
Massachusetts against the objections of the heirs at law. Held, that the admis- 
sion to probate was erroneous. Rackemann v. Taylor, go N. E. 552 (Mass.). 
See NorEs, p. 467. 


Writs — PROBATE — ORIGINAL PROBATE OF ForEIGN Wi1L. — A testator 
died domiciled in England, leaving two separate and independent wills, one dis- 
posing of his entire English property and the other of his property real and 
personal situated in Kansas. The English will was alone probated in England, 
while the original American will was brought to Kansas and there presented for 
probate. Held, that probate should be granted. Thompson v. Parnell, 105 Pac. 
502 (Kan.). See NOTES, p. 467. 
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NOTES ON MASSACHUSETTS PRACTICE WITH REFERENCE TO PROCEEDINGS BEFORE 
MASTERS AND AupiTors. By Frank Paul. Boston: Little, Brown, and 
Company. 1909. pp. Xvi, 234. 

This book is a work invaluable in its special field. It is perhaps to be ex- 
pected that, dealing with such a subject, it should be so arranged that all the 
cree on one part of the subject should be grouped together and that it should 

so indexed that any one point might readily be discovered. The law of pro- 
cedure is easily analyzed. But it does not offer an inspiring field for careful 
argument. We are pleasantly surprised therefore to find in this book new 
points of practical importance raised, conflicting authorities carefully compared, 
analogous decisions and statutes discussed and, when necessary, the course of 
development of statutes traced, as if a principle of substantive jurisprudence 
were in question. Furthermore, whether in considering a new point or a point of 
conflict the author has not hesitated to state his conclusion, with his reasons for 
it, thereby giving the reader who will agree with him the benefit of the opinion 
of one who has studied the whole field, and showing the reader who will disagree 
with him some points which must be overcome. The book promises to be one 

to which the practitioner may turn and find his point treated, not missed — a 

high recommendation when the subject includes the many worrying little details 

of practice. P. K. 


Tue Hovse oF Lorps ON THE LAW oF TRESPASS TO REALTY AND CHILDREN 
AS TRESPASSERS. By Thomas Beven. London: Stevens and Haynes. 
1909. pp. 48. 

The legal profession are indebted to a recent decision of the House of Lords,’ 
for this interesting and instructive pamphlet. That decision goes far towards 
committing the courts of last resort in Britain to the doctrine, approved by our 
Federal court of last resort, in Railroad Company v. Stout (1873), 17 Wall. 657. 
In each case, the plaintiff was a child of tender years (four years and six years 
respectively), who was injured while playing with a turn-table on the defend- 
ant’s land, at some distance from the highway. Of course, neither turn-table 
was placed on its land by the defendant, with a view of alluring children to use 
it as a plaything, but solely for its lawful business as a railroad company. The 
machinery was not in, or immediately adjoining, a highway, nor was either plain- 
tiff rightfully upon defendant’s premises, when injured. Nor had such plaintiff 
an express license from the defendant to be upon its land, and the only implica- 
tion of license seems to be found in the facts, that defendant knew or had reason 
to believe that children would enter upon its land for the purpose of playing with 
the turn-table, and did not take effective measures to prevent them from so tres- 
passing. In each case, it is declared to be a question for the jury, whether the 
defendant was guilty of actionable negligence towards the child. 

Sir Frederick Pollock has expressed the opinion that all the Lords decided in 
the Cooke Case “‘is that licensees known to the licensor to be, by no fault of their 
own, incapable of exercising the caution of a normal man are entitled to a 
measure of special care in proportion to their imbecility.” In his judgment, the 
rule of law laid down is one of narrowly limited extent, though he admits “some 
persons may be encouraged to bring speculative and fruitless actions,” because 


1 Cooke v. Midland G. W. Ry. Co., [t909] A. C. 229, 78 L. J. C. P. 76, reversing 
s. C. in [1908] 2 Ir. 242. 
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‘they “think the decision goes further than it really does.” Mr. Beven declares 


that such actions have been started. This knowledge on his part, and his belief 
that such actions will lead to the “payment of hundreds of pounds as black- 
mail,” appear to have aroused him to the publication of this pamphlet. 

We have spoken of it as interesting and instructive. No lawyer, we are sure, 
who begins its perusal will lay it aside unfinished. Its style is particularly clear 
and trenchant, while its criticism of the various judgments of the learned Law 
Lords is searching and fearless. Possibly his comments on Lord Atkinson’s 
“involved and difficult ” judgment are too severe, but it cannot be doubted that 
he expresses accurately the feeling of most persons who have read this judicial 
deliverance, when he says: ‘Readers of this and much more like it to be found 
in the report must feel a very similar admiration to that which Plato in the Euthy- 
demus represents Socrates to express when he found himself the sport of those 
nimble and elusive word-fencers Euthydemus and Dionysodorus.” 

The pamphlet is instructive, by reason of its careful and thorough analysis of 
preceding English decisions, bearing upon the point involved, and its statement 
of the legal principles applicable to the facts of this case. Our author contents 
himself with a brief reference to American cases upon this topic, and refers his 
readers to “two admirable articles in the HARVARD Law REvIEw,? by Professor 
ery Smith, who arrives at conclusions similar to those presented here.” 

hose articles, Mr. Beven can be assured, have exercised a wholesome influence 
over later decisions in this country.* ‘It is to be hoped that his pamphlet may 
produce a like effect in England.‘ F. M. B. 


Tue Errect oF WAR ON CONTRACTS AND ON TRADING ASSOCIATIONS IN TERRI- 

- TORIES OF BELLIGERENTS. By Coleman Phillipson. London: Stevens and . 

Haynes. 1909. pp. 114. 

This brief, well written essay, covering both common law and continental 
rulings, won the Quain Prize in the Department of Comparative Law at Univer- 
sity College, London, 1908. Our only general criticism is that we feel it probable 
that the author might have found additional light, or at least a few more citations 
of especial interest to American readers, had he had access to a greater number 
of decisions of American courts. As a whole, however, the work is commendable, 
both from the book-writing and the book-publishing standpoints. 

The author’s idea that the nationality of a corporation depends on its place of 
charter; its domicile, on its principal place of business, seems eminently sound. 
But not so his statement that theoretically war will destroy the rights of a share- 
holder in an enemy corporation, since the right is technically a contractual one, 
and executory. Though it is technically contractual,— or is at least a chose in 
action, it does not seem executory in the sense that war would destroy it. The 
right to participate in the management of the company might cease during war, 
but it is believed that all other rights and obligations should, as in the case of an 
ordinary contract debt, continue in existence during the war and become enforce- 
able at its end. At the worst, it seems to the reviewer that the shareholder 
should, if his rights in his shares are destroyed, recover at the end of the war an 


1 Notes, 25 Law Quarterly Rev. 229. 

? Vol. XI, pp. 249, 434. 

8 See Savanah, F. & W. Ry. v. Beavers, [1901] 113 Ga. 398, 39 S. E. 82, 54 L. R. A. 
314, commending these articles and avowing the intention to limit the turn-table cases 
doctrine. A group of cases in 19 L. R. A., N. S., pp. 1095-1173, and the extensive 
note thereto, show a similar tendency on the part of other courts to limit or repudiate 
the “‘attraction nuisance ” theory. 

* Lowery v. Walker, [1909] 2 K. B. 433, 78 L. J. K. B. 874, affords some justifica- 
tion for this hope. ~ 
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amount equal to the value of the shares at the ae of the war. Such a result 
was reached in the United States Supreme Court in the case of a life insurance 
policy. New York Life Insurance Company v. Stathem, 93 U.S. 24; New York 
Life Insurance Company v. Davis, 95 U. S. 425. The author concludes that the 
correct theory, as he regards it, should be ignored, and the rights of the stock- 
holder preserved. This whole subject presents many interesting questions, which, 
after all, we hope may never be d ed. A. R. G. 


Tue Law oF THE UNIVERSITIES. By James Williams. London: Butterworth 
and Company. 1910. pp. xviii, 151. 

This book attempts to collect between its two covers all the law relating to Ox- 
ford and Cambridge Universities under chapters on Prerogative and Legislation, 
Visitation, Government, Discipline, Education, Finance, Privilege, Courts, and 
Miscellaneous. The shortness of the space, five pages, devoted to Education is 
a fair indication of the point of view, which is legal rather than educational. 
Owing to the peculiar historical development of these two great English Univer- 
sities, the book, with the exception of a short consideration of law of infancy, 
pages 108-113, is of only academic value to lawyers and university officers in 
America. For us perhaps the most interesting chapters are those on Govern- 
mext, Finance, Discipline, and Courts. The government of these ancient uni- 
versities mainly depends, oddly enough, on three acts passed in 1854, 1856, and 
1877, statutes relatively modern when compared with the charter of Harvard 
(1650), under which the governing boards here are still acting. While Oxford 
and Cambridge enjoy extended exemptions from taxes and rates (pp. 72-75), one 
is surprised to find this immunity by no means as far-reaching as in some of our 
states. Very little public money, too, is paid to Oxford and Cambridge. Most 
of it goes to younger universities. The power of officers of the university over 
disreputable non-members, over places of amusement, and over citizens, and their 
strange right of forbidding a railway company to carry certain unfortunate under- 
graduates, are striking. These, and the existence of the University courts, are to 
us perhaps the most curious portions of the subject. The courts of each univer- 
sity have jurisdiction over members. The Oxford court has some jurisdiction 
over non-members when a student is a party, and an appeal lies to the Supreme 
Court of Judicature. The jurisdiction of the Cambridge court is narrower. It 
is but slightly extended over outsiders, and no appeal lies to the High Court. It 
is difficult to state whether the research in so highly technical a field has been 
exhaustive. One can at least say that, except in the consideration of the Ameri- 
can cases (pp. 137-139), it has every appearance of care and thoroughness. 

J. 


A Brier History oF THE MippiE Tempter. By C. E. A. Bedwell. London: 
Butterworth and Company. 1909. pp. vi, 132. 


This little book is composed largely of matter which the author has already 
published in legal magazines concerning the Middle Temple, and does not pur- 
port to be a “systematic history ” of the Inn. It is, in fact, a brief sketch of the 
origin of the Inns of Court with their division into the two temples and a short 
account of the Middle Temple during and after the Restoration and in the eight- 
eenth century. Chapters are also given to its library and to some of its distin- 
guished members. Of especial interest to Americans are those chapters relating 
to the early history of this country and the influence of those members of the 
Middle Temple we were connected with the early enterprises looking towards 
the establishment of the American Colonies. ae eS 
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-Lecat Mepicine. By Gilbert H. Stewart. Indianapolis: The Bobbs-Merrill 
Company. 1910. pp. xvi, 506. 

REPORT OF THE ATLANTIC City CONFERENCE OF apse 1909, ON WORKMEN’S 
ComPENSATION Acts. Minneapolis. 1909. pp. 

Tue Crvit CopE oF THE GERMAN EMPIRE. Translated by Walter Loewy. 
Boston: The Boston Book Company. 1909. 689. 

A TREATISE ON THE Law or Fipetity Bonps. By Barratt Walker. Balti- 
more: King Brothers. 1909. pp. XV, 303. 

SHIPPERS AND CARRIERS OF INTERSTATE FREIGHT. By Edgar Watkins. Chicago: 
T. H. Flood and Company. 1909. pp. 578. 

Day 1N Court, or The Subtle Arts of Great Advocates. By Francis L. Wellman. 
New York: The Macmillan Company. 1910. pp. 257. 

PRECEDENTS OF PLEADING AT ComMON Law. By Charles A. Keigwin. Wash- 
ington: John Byrne and Company. 1910. pp. xxx, 607. 

Tue Law or Speciric RELIEF IN BritisH Inpia. By Satish Chandra Bauerji. 
Calcutta: R. Cambray and Company. _ pp. clxxi, 838, 336. 
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